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PREFACE 


This bock is designed ns an introduction to the study of interna¬ 
tional law. As it shall s(Tve not only law students, but all those who 
arc* intc'rcsted in social and espc^cially in political science, the first part 
deals with certain legal concepts, the knowledge of which is indis- 
pcMisablc for an understanding of the problems of international law. 

I liave chosen the title Principles of Intcrnatiomil Law because 
f thought it necessary to present, in addition to the most important 
norms which form this brancli of the law, a theory of international 
law, that is to say, an examination of its nature and fimclainental 
eonec'pts, an analysis of its structure*, and the determination of its 
position in the world of law. 

It is usual to divide* international law into two main parts, the law 
of [)eaee and the law of war. I have abandoned this systematization. 
For it was justified, if at all, only as long as it was possildc^ to eon- 
eeixe of the state of war as existing on the same legal level as the 
state of peace. However, in view of the Kellogg-Briand Pact and 
the Charter of the United Nations, war can be considered legal 
only if it is a reaction against a violation of international law. lienee 
the law of war is dealt with in this treatise in connection with the 
problem of the sanctions provided for in international law. 

It is in the first places general international law to xxhich the 
*^Prmriples” refer. Particular international law created by treaties is 
discussed merely in order to show the possibilities of developing 
international law in a technically progressive*, way. 

Among the treaties recently concluded, the Charter of the United 
Nations is of decisive imi^ortance. Since it claims to be valid not 
only for states that are members of the Organization but also for 
nonineinber states, it may be—or is about to be—recognized as 
general international law. This explains the careful consideration 
given to the law of the United Nations in this treatise. 
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Preface 

It seems to he an empty pleonasm to assert that a treatise on 
international law deals w ith tlu' prolilems concerii(^d only Iroin a 
jnristie, and that means troin a h'gal point of view. If international 
law is law' in llu* tree sense ol the term—and this is assumed in tins 
hook—wliieli other method, htit a jiirislie one, eonld be applied in 
the (k'seviption and (‘xplanatimi of this object? If, iuaitIIh'Icss, 1 
think it ueee.ssary to emphasize the purely juristic eliaraeter of tin's 
hook. 1 do so in oi)p().siti()n to a tendency widespread among writiTs 
on international law, who—althoiigli tlK‘y do not dart' to deny tht‘ 
legal eharaetc r and hence the binding lorce of this social order— 
advocate another than .i legal, nanniy a ptAitical a]^proaci» as ade¬ 
quate. This view is in my opinion iiotliing but an attempt to jnslify 
tlie nonapplicatioii ol tlie existing l.iw' in case its application is in 
eonilicl with sojtK' interest, or rather, with what the respc'ctive WTitcM* 
eoMsidiTS to be tlu* interest of liis slate. If be thinks that it is his 
duly to suggest to his gowrmnent a power policy, that is to say 
a policy dettaniined (mly by tlie real or assumed interest of his 
slal(’ and n\strie'(*d only l)y its actual power, be may do so uikUt 
I lls ow’ii J’(‘.spoiisibility. But il he tries to make bis readers believe' 
that this polk)' is in conformity witli intiTiiatioiial law' interpreted 
“politically' he does not present a .scientific theory of international 
law but a political ideology. 

As to the formulation of tlu' norms of j)ositi\(' international law 
and their traditional iiit(*rpretalioii 1 luive used IIk* works referred 
to on page* wii, c.speeia]ly the English standard work by L. ()j)pe‘n- 
Iieim and H. Lanterpaclit. 

I wish te) express my sincere gratitude to Profe'ssor Erw’iii N. (^ris- 
wokl. Dean e)f lhir\ard Law Sebe)e)l, for the permission to n.se cer¬ 
tain parts e)l my ilcncral TJtconj of Imw and Slate, Harvard 
University Pre'ss, 1945, and to Profexs.sor 11. I aiiiterpacbt for the 
permission to cite a number of cases presented in the Annual Digest 
of Piihlic International Law. 1 wish also to thank Profe.s.sor l.eo 
Gross, Professor Josef L. Kniiz, and Professor Robert W. Tucker 
for their valuable suggestions. 

H. K. 

Berkeley. California 
March, Jf)rj2 
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1 . 


THE NA I'URE OF INTERNA'i'TONAL 
LAW; INTERNATIOxNAL DELICTS 
AND INTERNA ITONAL SANCTIONS 



NTEiWATiONAi, Liwv ov tlu‘ I /AW of Naticuis IS the name of a body 
of rules which—accrudiiig to tlie usual definition—regulate th(‘ con¬ 
duct of tlu' states in their intercourse with one another. These rules 
arc designated as law. If we speak of law in daily life, we think 
of national or municipal law, the law which j>revails wathin the 
stat(\ But is so-calhd international law, tlie rules i^rcvailing in the 
n^latious among tlu^ states, law in the saiiK^ scaisc as national or 
Tminicij)al law? The answ<*r to this epuistion depends on the definition 
of the coiiec'pt of law. 

Any attempt to d(Tme a concept must proceed from a certain 
usage of language- from the usual meaning of the W'ord by which 
we intcMid to designate* the concept. Out* must see whether the 
social phenonvtma called “law" present a characteristic in common, 
distinguislhng lh(‘m from othiT social phenomena of a similar kind 
—a characteristic which is sutTicienlly significant to constitute a 
general eonec‘pt for the* rational understanding of social life. Such 
a characteristic can he found. 

It is an elememt, the only one, by which we arc able to differen¬ 
tiate definitely and successfully between a legal and a moral or a 
religious ordtT. It is this element which constitutes a fact ol fimda- 
mental importance in tlie mutual relations of men; it is this element 
which is suited in all regards to form the decisi\e criterion for an 
investigation into the nature of Iaw\ What is this criterion? 


A. THE CONCEPT OF LAW 
1, The Two Kinds of Social Order 

It is the function of every social order—and law is a social 
order—to bring about certain reciprocal behavior of men, that is 
to induce men to refrain from certain acts w^hich for one reason 
or another are deemed detrimental to society, and to perform others 
which for one reason or another are regarded as useful to society. 
One can seek to attain this goal in two fundamentally different 
ways: without or with the threat and use of force. 

3 
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Principles of International Law 

lie who wants to induce anollicr to adopt a certain conduct may 
do so by rcciuesting the other, in the? ho^X' that the^ latter, fniiii 
respect for or lo\e ol the one making th(' reepu'st, will fulfill his 
wish. He ma> enlighten anotluT as to tlu' appropriateness of the 
conduct demanded, in the expectation that the understanding thus 
acquired will supply tlu^ motive for corres])onding action or absten¬ 
tion from action. Ih' may set an exampk* by his owai y)ehavior; or 
promise rc'ward in case of obedience. In all thc'se cases, obedience 
to the social order is voluntary. 

I’liert' is, how'c\ (;T, an entirely different method of bringing about 
a desirt'd human beha\'ior. In ordcT to induce individuals to a 
certain conduct, an authority may threaten tliem with an evil to 
be forcibly inflict(?d upon them in ca.se they act contrarily. The 
threatened e\ il eoiisisls of depriving men of certain j)Ossessions, 
such as life, frei'dom, i^roptTty, or otlu'r \aliK\s. In so doing the 
social authority assnm(\s that lh(* individuals who.se conduct is to 
be regulated will, in order to avoid tVie llireatiMicd evil, r(*Frain 
from th(» nndesirc'd actions, and wall pcTform the desired ones. 

The thr(\it(‘ned evil we call a sanction. If, in the belief of men, 
the sanction emanates from a superhuman authority, if it has a 
transcendental character, the order providing for such sanctions 
is a religions order. Th(' social orders which prevailed in (?arly times 
in primitive soei('ti(\s were of this type. Men beliaved in conformity 
with the ordc'r because tliey believed tliat siipcrhuTnan powers 
would punish violations of it with misfortune of every kind, siicli 
as bad harvest, sickness, and death. Transcendental sanctions are 
to be distinguished from socially organized sanctions, i.e., sanctions 
to be executc'd by men according to a social order (\stablished by 
men. Such sanctions have the character of acts of coercion; for 
they are to b(‘ carried out against tlie wdll of those? subject to the 
order, hy the (Mnployinent of physical force, if necessary. The use 
of physical force ensues if the application of the sanction meets 
w'ith resistance, which is only exceptionally the case where the 
authority applying the sanction has sufficient power. But the ad¬ 
missibility of employing physical force, in case the individual offers 
resistance against the measure by wdiich he is to be deprived of 
certain values, is essential. Only if the employment of physical force 
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The Nature of luternational Law 

is admissible* wt* speak of a saiiclioii as of a coercive act or enforce¬ 
ment action. A social order tliat attempts to bring about the d(\sircd 
conduct of individuals by sanctions we call a coercive^ order, in tlie 
stmsc that it provides for coercive acts as sanctions. It stands in the 
sharpest contrast to all the other social orders, which rest on volun¬ 
tary obedi(*nce. Tlic* \arious systems of morals insofar as they do 
not provide for lransc(*ndeii!al or socially organized sanclions are 
such noncoercive orders. Tluis the antagonism of freedom and coer¬ 
cion—fundamental to social life—supplies the decisive criterion. 

It is tlu* criterion of law; for law is a t‘oerc*ive order. It provides for 
socially organized sanctions and thus can be clearly distinguished 
from a rc'ligious ord(‘r on the* one hand, and a merely moral order 
on th(‘ other hand. As a coercive order the law is that spec ific social 
tc'chni(|ue whicVi consists in the attempt to bring about the desired 
.social conduct of m(ai through the threat of a measure of coercion 
which is to l)e takcai iu case of C‘onlrary, i.e., legally wrong, conduct. 
This condiu't, whicVi is the specific condition i)f the sanction, is 
called “illegal act,*' “('rime*,'’ “tort,’' “delict." 1‘he last-mentioned 
term covers all possible kinds of k^gally wrong eoiidiiet. Tlie indi¬ 
vidual who c-ommits a delict is called the cleliiKiucnt. 

2 . Sanclions: Criminal and Civil 

In modern national law two different kinds of sanction exi.st: 
punishmciit and civil execution. Punishmemt is forcible deprivation 
of life—cajiital punishment; or forcible deprivation of freedom— 
iinprisonmemt; or forcible deprivation of property—line. Theses are 
th(* .sanctions of criminal law. Civil ex(*cnti()n, tlu* .sanction of civil 
law, also consi.sts in forcible deprivation of property. U a man does 
not pay his debt or df)(\s not repair the damage which lie has causc*d 
to another, and if the creditor, or the injured person, brings as 
plaintiff an action against him before a civil court, the court will 
order an execution against the property of the d(;fcndaut. This 
sanction differs from a fine which a criminal court may impose 
upon a delinquent. I'he property of which the delinquent is forci¬ 
bly deprived is transferred under criminal law to the l(*gal com¬ 
munity, under civil law to the creditor or the injured person. 
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The tlifterenlialion of criminal and civil law and coiiscc^nenlly of 
criminal and civil delicts is based on the difference between the 
two ki\»ds of sanction. Delict and saiicliion are the two fundamental 
data of tlie law, which is a set of norms by which a coercive act, 
the sanction, is attached, as consequence, to a conduct, the delict, 
as a condition of the sanction. 

3. Legal Norm and Rule of Law: The “Oug/il’’ 

A norm j^resciibes or permits a certain human bi’lia\'ior. A s('t 
of \^OTms \v\nc\\ form for some reason or another a unit we cah 
a normative order. The law is a normative^ order, and sinee letjjal 
norms provide for coercive acts as sanctions, the law is a coercive 
order, 

T1k‘ sfateiruaits by which the science of Jaw describes its object, 
the law, as a system of lej^al norms are statements to tlu* elfecl 
that under certain conditions (among whiih the delict plays an 
essential part') a certaivN eonseipwnee, namely a sav\ctu>n, ongVit 
to take place. These statements are (’ailed rules of law in coutra- 
disliiiction to h^gal norms, deserilxxl by the rules of law. Legal 
norms are issued by legal autlioritk's, rules of law an^ statements 
made by the legal seienee, wliieli is not a legal authority and hc’iiee 
not competent to issue legal norms prescribing or permitting human 
bc^havior. 

The connection established by a U^gal norm betwc'en the delict 
as condition and tlie sanction as conseciucnce, is not a relation be¬ 
tween cause and effect, such as is indicated in the stateiiumt: li a 
metallic body is hc^ated, it (^\j)an(ls. Tliis stat(‘in(‘nt is a .so-called 
law of nature. By the laws of nature natural seicMiee describees its 
object, nature, just as legal science describes its object, the law, 
l)y rules of law. In tlu' rule of law tlie eoimc'ctioii between condi¬ 
tion and conse(|uerice is charactcrizt‘d by the term “ought,"' in order 
to emphasize tliat the rule of law lias not the meaning of a law of 
nature*. It does not express the ide?a of a necessary or probable con¬ 
nection between one fact and anothe^r. Its meaning is not: if a delict 
occurs, a sauctiem wiW—necessarily or probably—^tabe place; but; if 
a delict is committed, a sanction ought to be applie?d, even if it 
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is actually not applied. By ihtj formula “ou^ht to be applied" noth¬ 
ing else is expressed but the idea that if the delict is c^oiMuiitted 
the application of the sanction is U‘gal. The statcMuenl that a sanc¬ 
tion ought to !)(' aj)]^Iied it a delict lias been coininitted does not 
necessarily mean that a ccTtain individual is legally obliged to 
apply a sanction. Ih' may lx* only authori/(‘d to aj^ply the sanc¬ 
tion. Whether the application ol the sanction provided lor by tl»e 
Ia^^' is or is not thi‘ content of an obligation is a f{nestioij diHerent 
from the cpiestion as to tVu* meaning of the connection between 
condition and coii.scxjucncc* in the* rule of law. 

/. The Delict 

Tli(‘ dc‘Iict is n.snally characterized as a "\ iolation" of the law. 
'I’his is a figure ol sjieeeh. Taken lifcaally, ‘Violation” means act 
of \ iolcmcH', i.c., esertion of pln sical forev, which is possible only 
as dir(‘ct<'d against a being physically existent. It is its iihysical 
existcMiec* wliieh is afh’cted by such act. In this s(>ns(\ the law 
as a norm pnn iding that soim'thing ought to Vie doiu’ cannot hc' 
“N iolated." The spt'cific "‘existence" of a norm consists in its >alidity; 
and the validity of a iionn ])rc‘.scribing or permitting a dc'finite con¬ 
duct is not affected Viy a contrary conduct. If a definite eon- 
dne t is prc'scribc'd or permitted, tlie possiliility of a contrary condnet 
is of course presupposed. If thed't w-vre impossible, the norm “You 
shall not steal” would be ineaninglc'ss. The delict is also described 
as “unlawful” or “illegal” liehavior, which tc'rms cwprcss the idea of 
a negation of the law. But the delict is neither a violation nor a 
ncjgation of the' law. It is eondnet dc'tcTinined In' tl)c Ian as a c'on- 
dilion of the .sanction, likewi.se clelenniiu'd by the law. Only l.iecanse 
a certain conduct is nuide by law the condition of a .sanction is this 
conduct a delict or, what aniounts to ihc' .same, is tin’s behavior 
It^gally prohilnlc'd. 

5 . Obligation (Dutij) and Right 

U a conduct is the: specific condition of a sanction, the contrary 
conduct is the content of a legal obligation. An individual is legally 
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obliged to conduct himself in a definite way if a sanction is provided 
for the contrary conduct. The statcmi'iit that 1 am legally obliged 
not to commit theft means that if I commit theft 1 ought to he 
punished; the statement that 1 am legally obliged to pay my debt 
means that if 1 do not pay my debt, a civil execution ought to be 
directed against my property. The subject of the legal obligation 
is the potential deliiupicnt, 

Th(' concept of obligation (or duty) is usually opposed to the 
concept of right. The term “right ’ has many inc^anings. Thus, to 
ha\e the right to behave in a certain manner may mean to be free 
to bc'have in this manner. 'I'o be l(\gally fr<*<.? to bdiave in a certain 
manner may mean not to be under a legal obligation to behave in 
ajiolher manner. The term “right, " howc^xer, may have not a mere 
n(‘gativ(' but a positive significance. The statcMnent that 1 have a 
right to beliave in a certain inanucT may mean that others are 
obliged not to prevent me from behaving in this mamuT; and the 
.statement that I have a right to claim that atiother individual bo 
have in a certain mann(*r may mean that lu* is obliged to behave 
in this inauner. The right of an individual in this seiKse of the term 
is but the reflection of the oV)ligation of another individual (or other 
individuals). Finally, the term “right" may designate the legal 
power conferred ujxm an individual to bring about a certain legal 
effect intended by that individual, especially the power to apply 
the sanction or to bring about directly or indirectly by a definite 
action the application of the sanction provided by the law, in case 
another individual does not fulfill his obligation. 

In early law the execution of the sanction was decentralized, that 
is to .say it was left to th(' individual wliose interest was violated 
by the liehavior of another individual wdiich constituted the delict. 
This primitive legal technique is called the principle of self-help. 
It prevails in primitive law, which in case of murder authorizes 
the relatixes of the murdered man to kill the murderer and his 
relatives. This is so-called blood revemge; and blood rt'V(»nge is a 
sanction provided by primitive law. If a man did not i^ay his 
debt or did not repair a damage caused by him, the law autliorizcd 
the cnxlitor or injured party to take away, by force if necessary, 
some property of the debtor or the one resi)onsible for the damage. 
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This is tlu’ sanction provided by primitive law for a violation of the 
obligation to pay a debt or to repair a damage. Under sueh primitive 
law to have a right (in the specific sense of thi^ term) int^aiis to be 
authorized liy tlu^ law to execute a sanction. It is a characteristic 
of a technically morc^ developed legal order that the execution of 
the sanction is centralized. This centralization consists in the estab- 
lishmiMit of a special organ, a tribunaU competent to ascertain in a 
definite procedure the fact that a delict has been committed, and 
to order the sanction provid('d for by tlie law; and in the (establish¬ 
ment of a special executive organ compeetent to carry out the sanc¬ 
tion ordtTod l)y the Iriliunal. To have under such a centralized legal 
order a right means to ha\'e the legal possibility of instituting 
a lawsuit, i.e., of putting in motion by an action brought before 
the compc^tcMit tribunal the t3roeedure which ultimately leads to 
the execution of the sanction. In this smisc the creditor has a right 
to demand that the d('l)U)r shall pay his debt, or the owner of a 
thing has the riglit to demand that all the others refrain from 
interfering with his disposition of tli(? thing. 

6 *. ResponsihiUtij: Individual and Collective 

Another legal concept is tliat of responsil)ility. Legal responsibility 
must be distinguished from legal oVdigation, es]>t‘cially from the 
obligation to repair an illegally caused damage. An individual 
is legally responsible for a delict if the sanction is directed against 
him. Thus, a man is n'sponsibk* for a crimt* he has committed be- 
eau.se and insofar as tlie law provides that he, i.e., the criminal, 
ought to be punished. A man is r(\sponsible for failure to repair 
a damage' caused by him because and insofar as tl\e law provides 
that a civil execution ought to be directed against his property. 
In these cases the delin(|uent, i.e., the individual who by his own 
bcdiavior has c^nmittc'd the delict, is responsible for it. The sub¬ 
ject of the obligation and the subject of the responsibility are 
identic. But it is possible that an individual other than the delin¬ 
quent may be responsibk* for a delict. Tlie law may provide that in 
case of a delict the sanction ought to be directed against an 
individual or individuals who have not committed the delict. If 
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the sanction is to be directed against the delinqiient, the individual 
is responsible For his own delict. In this case we speak of individual 
responsil)ilily. If, however, tlu' sanction is directed against an 
iiidi\ idual or individuals otluT than the delinquent, responsibility 
for a delict connnitt(*cl by otluTS is established. The dillerence 
between obligation and responsibility manifests itself in the fact 
that an individual can be obliged only to beliave in a certain 
way. i.e., to his own bcJiavior, but that an indixidual cannot be 
obliged that another individual shall behave in a certain way, i.e., 
to the belm\ ior of aiiolher. Hut an indi\ id\ial can be responsible iK)t 
only for his own behavior but also for the behavior of another 
indiv idual. 

Tlu‘ individual responsible for a delict committed by another 
stands usually in a dc‘finite legal relation to the delinquent. The 
law may, for instanc'C, provide that thi‘ father or husband is to be 
punislied in cas(‘ his child or his wif(» has committed a crime. Th(‘ 
co]\mvandiM of an armed force occupying in time of war a city on 
enemy territtay may order that the mayor of tlie city shall be* 
cx(^cnt('d if within the city illegitimate acts of warfare are eom- 
mitterd against the occupying forces. All th(' imanbcrs of a family 
an; responsil)]e for a delict committ(*d l)y one of thcan if the sanc¬ 
tion provided by the law may be direcied against all of them. If 
individuals are respon.sil)le for a delict, not because they liave 
committed it but because they l)elong to the groiqi—family, tribe, 
or state—to which th(‘ deliiKiueiit belongs, wc speak of colleetivi^ 
rcspoiisil)ility. This is a special ca.se of rcsixmsihility for a dcliet 
committed by another. Collective responsibility exists in case of 
blood revenge which is directed not only against tlie miirderor 
but also against all the incinbers of his family. CJolleclive rcspoii- 
sil)ility is estaldished in the Tim Commandments wluTe Yahw('h 
tlireateiis to j^iinish the children and the childnni’s chiJdnai for the 
sins of tlieir fathers. A certain relationship bt^twee^ the delinquent 
and other individuals justifies the identification of the delinquent 
with these individuals. This identification is at the basis ol collective 
responsibility vvliich pn^vails in primitive law; it is a manifestation 
of the? colh'ctivislic thinking and feeling so charaetc*ristic of primi¬ 
tive? man, who does not consider himself as an individual essentially 
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different from and independent of his fellow incu but as an intrinsic 
part of liis group. In modern national law individual responsibility 
generally prevails. Only exeeptiojially is collective res])onsil)ility 
establishc'd as, for instance, in case of corporations. 

H(\sponsibility h)r a delict should be* distinguislied from the 
obligation to n'pair tlu' damage—material and moral—caused 
by the delict. Normally the d(‘linquent, that is, th(' individual who 
by his own behavior has commit fed the delict, is obliged to repair 
file damage caused by the delict. But it is possible that th(' law 
iinpos(\s the obligation to repair the damage upon an indi^'idual 
oth('r than the delinquent. This is, for instance, the case if tlu* law 
oldiges an employtT to repair the damage caused by tht* negligence 
of his cmj'iloyce. Then it is usvial to say that the enq>loyer is 
“n*s|K)nsil)l(*" for the damage caused by his employee'. This tiTini- 
nology is misleading because it sc'cms to imply the idea that the 
employer is respousihle for the d(‘lict committed by another. How¬ 
ever, the employer i.s not “responsible’ lor the damage; he is 
“ohlig('d’' to n'pair the damage; and he is r(’spoiisil)l(> only for the 
failure? to fulfill this obligation, that is to say, for his own dc'Iiet, 
not for till*, dc'lict of anotluT, because if be does not repair the 
damage, a sanction ought to be directed against him. In this case, 
too, the sanction is directed agauist the delinquent. Li'gal respon¬ 
sibility is something different from legal obligation. 

7. CulpahiliUj and Ahsoliitc Rcspousihiliti/ 

Since law is a social order regulating the mutual belia\ ior of men. 
a sancfioii is anne.xed to the conduct of an individual because of 
the harmful (rffect this conduct lias, or may have, on other indi¬ 
viduals. The harmful effect may be brought about by the deliiiqueut 
intentionally and maliciously or onh'^ negligently; and it may be 
brought about without intention, malice, or negligence on the part 
of the delinquent, by mere* accid(*nt. If the law annexes a sanction 
to a certain conduct only if the harmful effect of this conduct 
was intended or was brought about by negligence, we speak of 
responsibility based on fault (or culpability); if the law annexes 
a sanction to a certain conduct even if the liarmfnl effect is brought 
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about without intention or negligence on the part of the delin- 
quevit, we speak of absolute responsil)ility (or liability). In this 
latter case the' fact that the injury inllicled by one individual upon 
another was not intended (with or without malice) nor caused 
by negligence (tViat is by omission of the can? by wdiich normally 
the harmful effect could be avoided) is no excuse. 

The diflercntiation between responsibility based on fault (culpa¬ 
bility) and absolute responsibility pliability) is characteristic of a 
relatixely progressi\c legal order. It is nnknowui to primitive^ law, 
where, together with eollective responsibility, absolute responsi¬ 
bility prevails. Collective responsibility is, by its very nature, 
absolute responsibility. For in the easi‘ of collective^ responsibility 
a sanction is directed against individuals wdio have* not committed 
the? delict. Since they ha^'e not committed the delict at all, they 
cannot have coininitted it intentionally, maliciously or negligently. 
A sanction is directed against them although there was no in¬ 
tention or malice or negligence on tlieir side. Hence their re¬ 
sponsibility is an absolute' responsibility, (k)llective responsibility 
is always ‘'absolute’' with resp(?ct to (he individual made R'.spou- 
sible. However, it is possible that a legal order establishes rc.'spon- 
sibility of an individual (or individuals) for a delict committed 
by another only in case the delict has been commiUt'd V)y the other 
individual intentionally and maliciously or with culpable negli¬ 
gence. Then the responsibility established by the? law is absolute 
with respect to the responsible individual (or individuals), but 
based on fault wu’th respect to the iiidi\'idual who is the? immediate 
delinquent. Such a situation is established, for instanc?e, by a 
provision that a civil cx<?CLition is to be directed against the prop¬ 
erty of a corporation—as the collective properly of its members 
—in case a damage is caused intentionally or negligently by an 
organ of the corporation and no reparation made, but that no such 
sanction is to be applied in case the individual acting as an organ 
of the corporation has brought about the damage without intend¬ 
ing it and has taken all the care by which normally such damage 
can be avoided. The responsibility of the corporation is the col¬ 
lective responsibility of its members;^ and responsibility based on 


1 Cf. infra, p. 9Sff. 




13 


The Nature of International Law 

the fault of the immediate deliiK|\ieiit, but not on the fault of the 
responsible individual (or individuals), is of particular importance 
in connection with collective resixmsibility. 


8. The Force Monopoly of the Conimnnity 

The sanction as an act of coercion prescribed or pcTmitted by 
the law is an act by which force is employed by one individual 
against anollier. Under national law the employment of force is 
a delict unless it is prescribed or ]>ermitled by the legal order; and, 
as a rule, it is pn\scribed or permitted by the law only as a sanc¬ 
tion. If tlie behavior which constitutes the condition of the sanction 
is called “d(‘lict,” this term has no nxmil connotation. It means only 
a definite behavior against which a sanction is inovided for by 
the law. 

It is characteristic of national law that it determines the con¬ 
ditions under which force may lawfully be employed. If employed 
under tlu^sc conditions th(» employment of force is legal; it has, 
as a rule, tlx' cliaracler of a .sanction. If emidoyed under oth(T 
conditions it is illegal; it has the charactcT of a delict. It is a char¬ 
acteristic fc'atun' of national law that the einployinent of force is, as 
a ruh% either a sanction (^r a delict.* 

In stipulating sanctions, tlie legal order authorizes a definite 
individual to perform tlu^ coerci^*e act constituting the sanction. 
This individual, in carrying out the sanction, may be considered 
to act as an organ—centralized or decentralized—of the coinniunity 
constituted by the legal order. Hence the sanction may be con¬ 
sidered to be an action of the community. Tliat means that the act 
performed by an individual is imputed to the community. If a 


* As an exc(*pti()n, the (MiiplovniiMil of forco hv the law has not 

the characlor of a sanotioii in tin* usual si'iisc* of the toriii, a.s, for in.stance, in 
tho case of foreihh^ inteniiiK'iit of insane individuals in an asylum or forcible 
isolation of individuals a/nicled with a contagious disease*. Forcihh* iuttirnnumt 
of citizens of an enemy state in time of w^ar is a measure taken to prevent 
them from committing delicts against the slate at war with their home state, and 
to tliat extent it may l)e int(.‘rprctcd as a sanction. The same interpretation may 
apply to the forcible internment in concentration camps in time of i)eace of 
politically .suspected individuals. 
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social order provides that coercive acts shaU be perforinc^d only 
under definite conditions, dclerinined by it, and only by definite 
indi\'idnals, likc'wisc determined by it, and if we consider these 
indi\ idnals as organs of tlie cominiinity constitiited by the social 
order, \vc may say that I hi' social order reserves the employment 
of force to the community. Such a social order estahlishc's a force 
monopoly of the community. 

Till' force monopoly of the community may be? centralized or 
decentralized. It is centralized if the soeial order institutes, accord¬ 
ing to the principle of division of labor, spc'cial organs for the execu¬ 
tion ol the sanctions pnn ided for by the order. Tin's, as has been 
pointed out, is the ease when a li'gal order institutes tribunals 
competent to ascertain in a procedure, dc'termined by the law, 
whether a delict has been cfiminitted and who is responsible for it, 
and when the legal order iiistitiites spec ial organs to execute the 
sanctions ordered by liie tribunals. The force monopoly of thi' eom- 
inunity is deei.'ntralized if the principle of self-help j>revai1s, that is 
to say, if tlii' legal order leaves these functions to the iiulividnals in¬ 
jured by the delict, as in the ease of blood revenge. A.!lhongh in this 
case the individuals appear to “take llie law in their own hands," 
they may ne\erlli(‘less be eonsidi'red as acting as organs of the eom- 
nuiiiity. Even iF the principle of self-help prevails, legal and illegal 
employment of force are to be distinguished. The relative of a 
murdi'ied iiidi\'idual who takes revenge by killing the murdt^rcr 
or his relatives is not a murderer. The avenger does not violate 
the law; he execaites the law and hence may be considered as an 
organ of the legal community constituted by the legal order, but 
lie is not a special organ instituted according to the principle of 
division of labor, as a court or a sherifl’ is. If the principle of self- 
help prevails, i.e., if the law authorizes the indi\ idnals injured by 
till' di'lict—and not special organs—to I'xecute the sanction, the 
lunetion of tliese individuals is determined hy the legal order; they 
act in a Trianii(?r authorized by the law. If they employ force, they 
enforce the law. Hence also in this ease? we may spe^ak of a 
force monopoly of the community: for the conditions under which 
and the individuals through wdiich force may be employed are 
determined by the legal order constituting the community. It is 
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a charactcrislic f(?ature of law to constitute a force monopoly of 
till* legal community. 

9. Self-hel]) and Collective Seciiritt/ 

Wliere tlie principli* ol self-help prevails, the legal orcliT may 
authorize or e\-en obligate subji'cts who are not the iinmecliale 
victims ol the delict to assist the victim in his lawful reaction 
against the di'lict, in In’s execution of the sanction. But the prin¬ 
ciple of sell-help is eliminated if the legal order reserves the 
execution of tlie sanction to a special organ, that is, if the forci* 
monojHily of the community is centralized. If the members of the* 
legal commimily are obligi'd—and not only anthori/ed—to assist 
the victim of a delict in his legitimate reaction against the delict, 
lliat is to say. in the execution of tfic sancticiih or if the execution 
of the saiiction is reserved to a .spi'cial organ of the community, 
w<* speak of collective sc‘curity. lii‘ncc thc'ii* arc two stages in thi* 
development of collective security: the first is characterized by the 
fact that the principle oi self-help still prevails, l)\U the members of 
thi* (‘ominuuity ar<* h^gally obliged to assist the victim of a delict, 
espt‘cially the victim of an illegal emi)loyineiJt of forci*, in his 
legal reaction against this delict, iiamiily. in the execution of the 
sanc’tioii; the second is characterized l)y tin* fact that the execution 
of the sanction is rcser\'ed to a central organ of the community, 
and that means that a centralized forci* monopoly of the com¬ 
munity is {established. 

It stands to reason that eolU‘elivc security is more effective if the 
force monopoly of the* community is centralized than if it is deeen- 
traliz(»d. llie mo.st ()l)vi()us defect of a dt^centralized force monopoly 
consists in th<^ fact tliat there is no authority, differciit from and 
independent of thi* parties coiiccTru'd, eomp(*teiit to a.sccTtain in a 
concrete case that a delict has Ix'cii committed. Consccpicntly, if 
there is no agn^ement of the parties on this question, it remains 
doubtful whether the coercive act performed as a reaction against 
an alleged delict is a sanction or a delict. Another not less serious 
shortcoming of a decentralized force monopoly is that if the 
individual, or group of individuals, authorized by law to carry 
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out the sanction is not more powerful than the delinquent and his 
group, the sanction cannot successfully be executed. In view of 
these facts, the concept of law is sometimes reserved for a cocrci\'e 
order which establishes a miiiimum of centralization by instituting 
tribunals and executive agencies. According to this view no true 
law exists as long as the principle of self-help prevails. The 
establishment of a relati\’ely centralized system of collective secur¬ 
ity is supposed to b(* an essential prerequisite of the law. 

lliis restriction of the concept of law is not accepted in this 
treatise. Here, a social order is considered as law even if it 
establishes only a decentralized force monopoly of the community 
constituted by the order, that is, if the principle of self-help still 
prevails. For centralizatioi\ of the force monopoly of the com¬ 
munity is the result of a slow and gradual evolution, within which 
the progress from a decentralized to a centralized coercive order 
—important as it may be—is not less decisive than the slop which 
leads from a state of complete anarchy to a socrial ortlcT dclcTinin- 
ing the conditions under which and the individual by whom forc(‘ 
may be employed. Such an order CvStablishcs only a dccc'iitralized 
force monopoly of the c^ommunity; it is a social order under which 
the principle of self-help prevails and hence a distinction is to be 
made bctNvceii a legal and an illegal einploynKMit of force in the 
ndations among men. This is the stale of a primitive society in 
which blood revenge is a recognized institution established by 
custom. There is sufficient reason to characterize such a coercive 
order, based on the principle of self-help, as primitive law. 

Moreover, even under the most centralize'd cocTcive ordt'r, the 
law of the state, the principle of self-help is not completely 
eliminated. It is preserved in the generally accepted institution 
of self-defense. Self-defense is a kind of self-help; it is legal <'rn- 
ployment of force by an individual against an illegal employment 
of force by another individual. In exercising self-defense an in¬ 
dividual is authorized by the law to use force? against the illegal 
aggressor. Under a primitive legal order which does not centralize 
the employment of force, the right of self-defense is implied in the 
principle of self-help. Under a legal order which establishes a 
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centralized force monopoly, self-defense is the minimum of self- 
help, which is indispensable even within such a legal system. 


10. Retribution and Prevention 

A community, in the long run, is only possible if each individual 
respects certain interests—such as life, freedom, property, and 
othtT values—of e\'eryone else, that is to say, if eacli refrains from 
forcibly interfering in lliis sphere of interc'sts of the otlier. The 
social technique that we call “law” consists in inducing the in¬ 
dividual to refrain from forcible interference in the sphc're of 
interests of others by a specific means: namely, in case of such 
interference, the legal community itself reacts with a like inter¬ 
ference in the sphere of interests of the individual responsible for 
the previous—the' illegal—interference. Like for like. It is the idea 
of retribution which lies at the base of this soc\v\l technique. 
Even if—in a rc'latively late stage of evolution—the purpose of the 
sanction is considered to be prevention and not mere retribution, 
only a change of ideology justifying the technique of the law takes 
place; the technique itself remains the same. 

11. Law and Peace 

Ry reserving the use of force to the community, that is, by 
determining the conditions under which certain individuals—and 
only these individuals—as organs of the legal community are author¬ 
ized to interfere forcibly in the sphere of interests of those sub¬ 
jected to the legal order, the law guarantees peace. If peace is con¬ 
ceived as a state of absence of force, the law then provides only 
for relative, not for absolute, peace. The peace guaranteed by the 
law is not a state of complete absence of force, a state of anarchy. 
It is the state of a force monopoly, namely, the force monopoly of 
the legal community. 

On the other hand, a definite sphere of interests of the individual 
is protected inasmuch as forcible interference in the sphere of 
interests of the individual is permitted only under definite condi- 
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tioiis, and any other forcible interference in tlie sphere of interests 
of the individual is prohibited, or, in othcT terms, inasiniich as 
forcible interference' in the sphere of interests of tlie individual is 
made a monoj^oly of tlie ecnnmnihty. As long as the social order 
doc's not establish a forc(' monopoly of the community, so long is 
there no spliere of interests of tlie individuals proteeted liy the 
social order. In other words, there is no state of law which, in the 
sense develoiied lic'ie, is essentially a state of peace. 


B. IS INTERNATIONAL LAW “LAW” IN THE 
TRIT^ SENSE OF THE TERM? 

Assuming that the foregoing analysis is eoneel, it is possibU' 
to dt'seribe tlie la\^• of a eoinmnnity, its h'gal order, Iiy a system of 
sent(.‘nces stating that under certain conditions a c(‘iiain act of 
coercion ought to be performetl. This hypotbelical projiosilion is 
the basic form of a rule of law, tlie term “rul(‘'' being understood 
in a descriptive (not normative) .sense. 

1. Meaning of the Question 

Tli(.* question wbetlK.T or not international law is law' in the 
sense dctenniiK'd above is identical with the qu(\stion wheth(?r or 
not the pbenornc'na commonly called international law can be 
dc.’scribed by rules of huv of the same kind as the rules by wliicb 
national law’ may bo descrilied. 

International law is true law if the coercive acts of states, the 
forcilile inlc'rfereiice of a stale in the sphcTc of iutcrcsts of another 
state, are, in principle, permitted only as a reaction against a dcdict, 
and accordingly iVie employment of force to any other end is for¬ 
bidden; in other w^ords, if the coercive act undertaken as a reaction 
against a delict can be interpreted as a reaction of the international 
legal community. International law is law in the same sense as 
national law, provided that it is, in principle, possible to interpret 
the employment of force directed by one state* against another 
either as sanction or as delict. 
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In speaking uf ialeruatioual law, referouce is made oidy to 
p^Tieral or common iutcrniitional law, not to particular international 
law. General or common international law is customary law valid 
for all stales belonging to th(‘ international cominimily. f Customary 
law is law crt‘ated by the habitual jnactice of th(‘ states.) 

J’articular inteTiiational law is valid for some states only, and com¬ 
prises cspetaally norms created by treaties valid only for the con¬ 
tracting parties.' 

Ibmce o\ir problem m\ist be formulated as follows: Is there, 
according to geiKral international law, such a thing as a sanction, 

1. e., a coercive act provid(‘d for as the conseciiienee of a definite 
conduct of thc‘ slat(‘, a forcible interlerence in the? normally pro- 
teetcxl sphere of interests of the state responsi1)le for this conduct? 
This (|uestioTi implies the* (jnestion as to whetlar there is accord¬ 
ing to general international law such a thing as a delict. For from 
pnwions statements it follows tiiat, legally, conduct of a stale can 
bc^ considered a dt'lict only if international law attaches to this 
conduct a sanction directed against a state responsible for this 
conduct. 

2. Inienuilional Delicts 

It is a commonly accepted opinion that there exists in inter¬ 
national law such a thing as a delict, that is, conduct of a state 
which is considered ill(?gal, contrary to international law, and, 
therc'for(\ a violation of international law. I'his follows from 
tlu^ fact that int(Triational law is regarded as a system of norms 
whicli ]m\scribe or permit a certain conduct for states. If, c.g., 
a state, without a specific reason recognized by international law, 
invades territory of another state, or if a state fails to observe a 
treaty concluded with another state, its conduct is considered to 
b(> contrary to the international order in the same s(*nse that the 
conduct of an individual who lies is considered contrary to the 
moral order. In this general sense, there is, without doubt, a delict 
in international law. But is there, in international law, such a 
thing as a delict in the spcicilically juristic sense? That is to say, 
Cf. infra, pp. ISSff. 
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is there a sanction, i.e., an enforcement action, provided for by 
international law to be directed against the state responsible for 
the delict, i.e., responsible for definite behavior, determined by 
international law as condition of the sanction? 

3. International Sanctions 

a. Sanction and obligation of reparation. By “sanction” in inter¬ 
national law many writers mean the obligation to repair the moral 
and material damage caused by the delict. The reiiaration of the 
moral damage consists in a formal apology on the part of the delin¬ 
quent state, and this apology may take the form ol a ceremonial 
act, such as a salute to the flag of the wronged State, and the like. 
The reparation of the material damage consists in the re-establish- 
ment of the situation which would have existed if the illegal damage 
liad not been caused; and, if this is not possible, in the i)ayinent 
of an adequate compensation. This obligation to make reparation 
may be called a substitute obligation, i.e., an obligation which 
arises when a state has failed to fulfill its main or primary obliga¬ 
tion. The obligation to make reparation is siibstitute^d for the vio¬ 
lated obligation. 

It is, luwever, possible that in a concrete case the obligation 
to make reparation, stipulated in abstracto by general intiTualional 
law, cannot come into (‘xisteiice. For an obligation to make 
reparation exists only if an international delict has been committed, 

♦ In tlu; Caar conrcrniiiff the Factory at Chorzow (UnhlUiations of tUc 
Periiiancnt of Intern.'itioiuil Justice, Series A, No. 17) the Court ( 1928) 

held that “it is a principle of international law, and evt^n a g(*neral conception 
of law, that any breach of an engagement involvc's an obligation to make 
reparation" (p. 29). “'I’he essential principle contained in the actual notion 
of an illt‘gal ac:t—a principle which seems to b(i established by int(?mational 
practice and in particular by the dc^cisioiis of arbitral tribunals—is that rcj)aralion 
must, as far as possible, wipe out all the con.scqiicnces of the ilh'gal act and 
r(*-c»stal>lisli the situation which would in all probability, have? existed if that 
act had not bc;cn committed. Restitution in kind, or, if this is not possible, 
payment of a sum corre.spondiiig to the value which a restitution in kind 
would bear; the award, if need be, c»f damages for loss sustained wliicli would 
not be covered by restitution in kind or payment in place of it-sucli are the 
principles which should s(jr\'c to determine the amount of compensation due for 
an act contrary to international law” (p. 47). 
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and there is, under general international law, no objective author¬ 
ity, espcjcially no court, compet(.>nt to ascertain the existence of a 
delict. This function is l(?fl by general international law to the 
states concerned. (Jonsecpiently a state may consider itself to be 
under an obligation to make reparation only if it admits that it 
has committed a delict; that is to say, if there is an agreement of 
the states concerned in this respt^ct, and such agr(*ement might 
not ber niached. Even il it has Ix^eii reached, it does not suffice to 
establish the concrete obligation to make reparation. The state 
responsible for a delict is not obliged to comply with any unilateral 
demand for reparation made by the injured state. They mii.st also 
come to an agreement concerning the content of the reparation to 
be made. As long as tliese agreements concc'rning the existence of 
thf' dc'lict and the conUmt of the reparation are not concluded, it is 
hardly possible, to assume the existence of a concrete oVjligation to 
make reparation. Under national law, the situation is substantially 
different. No such agreements are necessary, for there are courts 
competent to ascertain the existence of the delict and to determino 
the content of the reparation to be made in case the parties 
concerned cannot reach agn^'int^it in these respects. 

In view of the situation which exists under general international 
law, it is not excluded to assume that general international law 
does not impose ux)on the delirKiuent state the obligation to make 
reparation, and upon the injured state the obligation to try to get 
rc'paration from the state responsible for the delict before resorting 
to reprisals or war against the latter; but that general international 
law only provides that by an agreement concerning rejiaration of 
the moral and material damage caused by the* dcdict, and by the 
fulfillment of the obligation established by this agreement the 
delinquent state can avoid the sanctions provided by general 
international law. 

Even if it is admitted that under general international law the 
violation of an obligation automatically entails the substitute 
obligation to make reparation, this substitute obligation cannot 
be considered as having the character of a sanction. For a sanction 
is a coercive act, not an obligation. 

By stipulating a sanction as consequence of a certain behavior. 
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the law makes this behavior a delict, and thus establishes an 
obiigatioii to the contrary behavior. Sanction and obligation arc 
two different concepts. It by rt'pairing the damage caused by a 
certain beha\ior the sanction stipulated as the const'ciuence of 
tliis beh;i\i()r can V)e avoided, the legal situation is corrc'ctly 
described by this statement: If somebody behavc's in a c-cTlain 
way and if lie does not repair the damage caused by his l)ehavior, 
a ccHTcive act, i.e., a sanction, ought to be exec-uted. Then the 
sanction is conditioned by a delict compost'd of two acts: the 
beha\ ior causing the damage and the nonreparatvon of the damagt‘; 
and tlieii the sanction may bc' considcTC'd as constituting a primary 
obligation to rtdrain from thi^ behavior causing the damage and a 
subslitnte obligation to rt'pair the damage' in case of nonfulfillment 
ol the primary obligation. But neither the one nor the other 
obligation is a sanction. 

b. lnf(‘rnn/ion«/ sanctiom as- enforcement measures. Hence the 
decasivcj cpiestion as to the nature of intc'rnational law may Ix^ 
formulat(xl as follows: Doc^s international law pro\'id(? for cotaciw^ 
acts (cnforceiTU'nl actions) as the consc'ciiu'iice of a cc'rtain c;onducl 
of states determined by iiiteriiatioiial law;: or. in other terms, does 
intc^rnational law' dett'rmine a certain conduct of states as tin' 
condition of certain (‘uforcement actions, and tlius make this con¬ 
duct an international delict, tlie enforcement actions having tht* 
character of .sanctions? Does intc-rnational law provide for forcible 
interlerence into the normally proh'cted sphere of interests of the 
state responsible for the delict? If such euforceiuent actions an^ 
provided for by international law, they can be taken only by th(' 
individual stales as subjects of intcrnatioiial law, not by special 
organs of the international conununity. For this legal community, 
constituted hy gc'ncral international law, b('ing completely decen¬ 
tralized, has no .sjx'cial organs lor the creation and aj’)plication 
of the law. On account of its decentralization general international 
law has the character of a primitive law wliieh is c:haract(‘rized by 
the fact that it docs not cstablisli special legislative, judicial, or 
administrative organs, but leaves the functions concerned lo the 
individual suljji'cts, members of the legal coTTimunity. If general 
international law^ provides for coercive? acts as sanctions, the 
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state's concornocl an* aiitliori/e'd to cxcciitc' tliom or, as tins aspe'Ct of 
tlio principle of self-help is usually characterized, to take the 
law in their own hands.-' 

4. Beprisah 

An analysis oi international n.'lations shows that there an* 
two dillerc^nt kinds of forcible interfc'rence in a slate's spViere of 
inlt'H'st which is normally prote^cted by intc‘rnalional law. The 
distiiicrtion rests upon the decree of forcible interference. Inter¬ 
ference may in principle be limited or unliinited; that is, the 
enforc'ement action undertaken against a state may be restricted 
to tlu' \ iolation of certain intcresls of this state or it may alfoct 
all inten'sts. A generally acceptc'd oihnion pn xails as to the charac¬ 
terization of a limited interference in the sphere of iTiter(\sts of 
one stale by another. Such an interference is considered as a delict 
in the sense of international law unless it has the character of 
a n'prisal. It is pc'nnitted as a reprisal, and is not a delict 
insolar as it takes place as a reaction against a delict. The usual 
dc'linition of reprisals is as follows: Reprisals are acts which, al¬ 
though normally illegal, are <*xceptionally permitted as reaction of 
one slat(' against a violation of its right by another slate. Typical 

•' 111 The Qnrcti v. Ketjn {Cereal Britain, (aiurt for Crown Cases B(\S(TVoc 1, 
1870, 2 f/aw Reports, Exi^luapier Division (>‘D the Court stated: “Strictly 
speaking, international law is an inexact expression, and it is apt to mislead if 
its iiK'xaetness is not kept in mind. Law implies a law-giver, and a tribunal 
capalilc of enb^reing it and ^roereing its transgrt'ssors. But tlK'T<^ is no i 
law-giver to sovereign stales; and no tribunal lias tbe power to bind them by 
deen^es or eocree lliem if they transgress.” But in The Proinclheus (C^r(\it 
Britain, Siipreuu* Court of Hongkong, 1906, 2 Hongkong Law Rt'ports 207, 
228} tbe i\idgc‘ declared; “It was eontended on V>ebalf of tbe owm'rs of tbe 
Trometheufi that lli(? term ‘law’ as applied to tins rec ognized system of prineiides 
and rulers known as iiilernatioiuil law is an inexaet ex]mission, tliat lliere is, in 
oilier words, no sneli thing as intcTiiational law; that there can be no such law 
binding upon all nations inasmiicrli as then' is no sanction for sneb law, that is 
to say that tbcTc is no nicraiis by which obedience to suc'h law can be imposed 
upon any given nation refusing eibcdience tbcTC’to. I do not concur in that con¬ 
tention. In my opinion a law' may be established and becoiiK? international, that 
is to say binding upon all nations, by the agreement of such nations to her bound 
thereby, altliough it may be impossible to enforce obedienctr thereto by any 
given nation party to the agreement.” 
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examples of reprisals against a state responsible for an international 
delict are the confiscation of property of the state or of its citizens, 
or nonfulfillment of treaty obligations in relation to that state. In 
wartime, reprisals may consist in nonobservance on the part of one 
belligerent of the rules respecting the means of warfare (e.g., the 
prohibition of the use of poison gas) as a reaction against a viola¬ 
tion of these rules on the part of the other belligerent. 

In the exercise of reprisals the use of armed force is not ex¬ 
cluded. But if an enforcement action involxes the use oi armed 
force, it is difficult to distinguish in concrete* cases between 
reprisals—as a limited interference—and the other type of enforce¬ 
ment action, namely, the unlimited interference in the splujre 
of interests of another state undertaken by armed force, which 
is called war. 

It is a generally recognized princiiile that reprisals must be 
in proportion to the delict against wdiich tht*y are tukfMi.’’ Hence 
there is nothing to prevent us from calling reprisals sanctions of 
international law. For reprisals are reactions against violations 
of international law, i.e., international delicts. General international 

** The principles that reprisals are legal only as reaction against u violation 
of intcmational law, and must be in proportion to tlit* international delict, have 
been confimied in The Naulilaa Case (Annual Digest of Public International 
Law Cases 1927—1928, Case No. 360). On October 19, 1914, when Germany 
was not yet at war with Portugal, a German oilieial and two Gerrmun ollicers of 
German South West Africa were killed by members of a Portuguest; frontier 
post at Naulilaa. Two other Germans were wounded and interned. As a 
measure of n^prisals, and at the order of the governor of German South West 
Africa, German forces attacked and dtfstroyed a number of forts and posts in 
the frontier region of Portuguese territor>\ In addition, the German governor 
sent a military expedition in tlic direction of the fort of Naulilaa, who.st* garrison 
offered resistance but was finally forced to give up the fort and to retire. 
Portugal contended that the reprisals were unjustified and that Germany was 
responsible for the damage caused by the invasion. The Sptscial Arbitral Tril)unal, 
to which the t‘a.se v.'as submitted, found that the incident was entirely due to a 
misunderstanding caused largely by the fact that tla? Germans did not speak 
Portuguese and that the Portuguese officer who gave tlic^ order to fire believed 
himself to be in danger. The tribunal held that Germany was responsible, and 
stated that a necessary condition for the legitimate exercise of the? right of 
reprisals is the violation of a rule of international law by the State against 
which the reprisals arc? directed; and that reprisals which are altogether out of 
proportion with the act which prompted them arc excessive and therefore 
illegal. 
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law coiifcTs upon each state? the l(?gal power of taking certain 
enforcement actions, which have the character of reprisals, i.e., of 
a limited interference in the sphere of interests of another state, in 
case? ccTtain interests of the former are violated by the latter. Tlius 
international law makes tViese violations international delicts. 

Not all interests of a state are protected in this way by general 
international law and hence have the character of rights. The 
conduct by which a state violates some interest of another state 
may not be a delict, that is to say, the state whose interest is 
\'iolatcd may not be authorized to execute a sanction by taking 
an enforcement action against the state which has violated its 
interc'st; but it may rc'act by a similar violation of an interest of the 
lattc^r state. Snclj a reaction is called a retorsion. It is no sanction, 
for it is not an enforcement action—the employment of physical 
force in case' of resistance not being permitted. Reprisals, how¬ 
ever, are enforcement actions, insofar as in case of resistance the 
employment of physical force is permitted. Hence, the violation 
of interests of one state by another slate against which reprisals 
—and that means in the last analysis employment of physical 
force*—are not pcTinitted is not an international delict. 

The state which, authorized by international law, i.e., under the 
conditions dc*termined by international law, resorts to reprisals 
may be considered to b(? acting as an organ of the international 
community constituted l)y international law. The enforcement 
action may be interpreted as an action of this community, its 
reaction against a violation of international law. But if a state under 
conditions other than those? determined by international law takes 
the same cnforcc*meiit action, it commits an international delict, 
because it is not authorized by the law to take such action. 

5. War: Its Concept 

Is such interpretation also possible with reference to war? Can 
an enforcement action involving the use of armed force and 
constituting an unlimited interference in the sphere of interest of a 
state by another state be construed cither as a delict, i.e., as the 
condition of a sanction, or as a sanction? This is the question as to 
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the legal meaning of war according to general international law. 

Is it possible to say that, according to international law, war is 
only permitted as a sanction, and any war wbicl\ has not the 
character of a sanction is forbiddiai by international law, and thus 
constitutes a deliet? 

a. War: A Inlatcral or a unilateral action^ Belore answering this 
(juestion it is neet'ssary to detCTinine the concept ol war. In this 
respc'ct tliere is no unanimity among tlu' writers on internalional 
law. Sofiie writers, following lh(‘ authority ol Carotins," dc'fine war 
as a spceifie status; others, as a specific action. The* slalus tlie 
former l»a\C‘ in mind, is the so-e;dli'd state of war. 'Hiat a slate, is 
in a Estate of wai ’ in relation to another state* me ans that the 
rules of iiite*rnatie)nal law eoneerning war, i.e., (he rules stipulating 
obligatie)ns and rights of be'lligeTents and ne*utrals, are ap])Iieable. 
Such a slate e)f war is brought about by an act e)f war, tViat is to 
say, !)>' an enfoixvment action involving the nse* of armed force. 
Hut some writers maintain that a stale of war is brought about also 
by a me'ie* de-elaration of war, that is, the formal dexlaralion ol 
the inlentioii le) re\sort to war, i.e., to use arnuxl force*, even il 
this iiitcntioii is actually not, e)r not yet, carried into ellee t. They 
refer to the* fact that during the First World War some Latin- 
Arncrican states declareel war e)ii the* Cejrman Reich, aftcT which 
a state* e)f war w'as assurnexl to e*.\ist in the^ r(r1alie)ii l)ctwxen lb(\sc 
staters anel the* German Reich, w'hieh status was terininaled liy 
peace treaties, although no use* of armed force had tak(*u place 
in the*ir mutual relations. It may be tJiat, according to general 
inte*niational law, a declaration of war has the cHcct that certain 
rul(\s of inteTiiational law^ concerning the obligations and rights 
of belligerents apply; for instance, the rules c*one*(a'ning llie 
treatment of tlie citizens of one party .staying in the t(*rritory of the 
other parly, or the" rnle*s reflating to the effect of w'ar on trc‘aties. 
But most of the rules concerning war cannot apply if no use of 
armed force takes place. If only some rules concerning w^ar apply, 
no state of w^ar in the full sense of the term exists, but only a status 
which is analogous or similar to a state of war. If this status is 

‘ (jroliiis, Dc jure btdli ac pacts (1025), Bk. I, Clmp. I, soc. 2, par. 1: “War 
is the condition [status] of those contending by force, viewed simply as such.* 
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terniiiuit('d by a treaty, this treaty is not a peace trciaty in the^ true 
sense of the term. A state* of war in the true and full sense of the 
hTiii is l)roiight about (jnly by aerts of v/ar, that is to say, by the 
use of armed lorce; and only such a stale may l>e, b\it need liot 
necessarily be, t(‘nninat('d by a peace treaty. Consequently war 
is a specific action, not a status. I’rom the point of \iew of inter¬ 
national law, th(? most important fact is the resort to war, and 
that means resort to an action, not resort to a status. Some writers 
consider the* iiifention to make war, the animus hclli^crcndi, of the 
slate or states involved in w^ai as essential. Animus hcUv^crcndi 
means the intention to wage war. But this can be only tlu* intention 
to periorm acts of war, tliat is to sa)*, to use armed force, with 
all th(‘ eonse(pienc(\s international law attaches to the use of 
armt'd force*. 

Most of the writ('rs define’ war as a contest between two or more 
slates through their armed f()re(*s. If this definition is accepted, 
a unilateral enforcement action iinolving the use of armed force, 
directed by one state against another state which docs not redact 
by a similar enforcement action, cannot be considered as “war,” 
and hence the norms of international law concerning war do not 
a]iply to snc'h a unilateral enforcement action. It is, liowcver, 
doubtful wlicthcr such a definition of war can be maintained. 
It is generally admitted that a unilateral enforcement action 
invobing the use of armed force constitutes ‘war” if preceded 
by a declaration of war on the part of the state pc?rforming 
the (*iiforcemerit action or answered by the state against which 
this action is din.’cied by a declaration that it considers tlu* action 
to he an act of w^ir. The que.stion as to w^hether w'ar is essentially 
a bilateral action should not be confused with the question as to 
whetli(‘r it is ru'cessary, and who is competent, to ascertain that in 
a concrete case war e.xists. Like any fact to which international law 
attaches certain cc^nseqnences, the fact “war” must he ascertained 
by iIk' conqK’tent authorities. As long as no objectixe authority is 
established, it is for ihe stat(\s concerned to ascertain the existence 
of the fact “war” in the sense of international law. Hence it 
de])ciKls on th(\se states to decide wheth(*r iIktc* is or is not war in 
their mutual relations. But a state attacked by another stale may 
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declare itself to be at war with the aggressor without resorting 
itself to a couiiterwar, and without the aggressor having formally 
declared war. Hence the existence of war do(‘s not depend on the 
existence of a counterwar.^ 

b. War and counterwar. The distinction between war and 
counterwar is indispensable if it is to be possible to qualify a war as 
illegal or legal, as delict or sanction. The war waged by one slate 
against another may be illegal, wdiereas the war by wliich llu? other 
state reacts against tlie former may be legal; aiul vice \(Tsa. li 
there are rules of international law proliibiting war, imposing 
upon the states the Ujgal obligation not to resort lo war, lliere 
must be a sanction provided for in case a state resorts to war in 
violation of this obligation. If there are no collective sanctions 
established to be taken by an international organization, the only 
effective sanction is war, that is to say, counterwar as reaction 
against an illegal war. The counterwar may be resorted to by 
the state? against which the illegal war has bt'cn direettd—tlu' 
immediate victim of an illegal war—and by a third slate assisting 
the victim in its reaction against the delict. If thcr two actions 
—wfiH and counterwar—arc not differentiated, the* situation can be 
characterized only by the statement that “the war' is simulta¬ 
neously illegal and legal, a delict and a saTiction, whicli implies 
a contradiction in terms. War and counterwar arc in the same 
reciprocal relation as murder and capital punishiiK'iit. Nobody 
maintains that murder exists only if capital pnnishrrK'nt is actually 
executed. The rules of international law by whicli “war"' is for- 

” In the ca.se The Natjade (Great Britain, High Court of Aclniiralty, ]S02, 
165 The English R(?ports 602-603) thi* question arose wlielher Portugal, an 
ally of Great Britain, was at war with France. Tlu: Court stated that ‘‘lliere 
was a wish on the i^art of Portugal not to consider liersclf as heiug at war with 
France,** but declared that “it is by no means necessary that both countries 
should declare war. 'Whatever might be the. prostration and subinissive ile- 
meanoiir on one side, if France was unwilling to accept that su])inissi()n, and 
persisted in attacking Portugal, it was sufficient.*’ 

In The Eliza Ann (Great Britain, High Court of Admiralty, 1813, 1 Dodson 
244) the Court stated: “A declaration of war by one country only is not, as 
has been represented, a mere challenge, to be accejited or refiiscnl at pl(\»suie 
by the other. It proves the existence of actual hostilities on out* side at leissl. 
and puts the other party also into a state of war, though he may, perhaps, think 
proper to act on the defemsive only.” 
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bidden, and, accordingly, a “delict,*' refer only to the action of 
one state, not to the counteraction of the other. This is usually 
exi)ressed by the statement that only a war of aggression, that is, 
the war on the part of the state which is the first to commit a hostile 
act of force, is forbidden, not the war waged by the state de¬ 
fending itself against the aggressor. 

c. War within the nieaning of the Cot>enant of the League of 
Nations, the Kellogg-Briand Vaci, and the Charter of the United 
Nations, x\rticle 16 of the Covenant of the I-eague of Nations** 
provided for sanctions in case a member should “resort to war in 
disrt'gard of its covenants” against another member. The delict 
conditioning the sanction was committed even if the attacked 
member did not resort to a counterwar; and it might omit doing 
so and rely on the action of the other members obliged by the 
Cov(*naut to tak(* enforcement measures against the delinquent 
state. 

The Kcllogg-Briaiid Pact*** forbids war as an instrument of 
national policy. But as instrument of national policy only the 
employment of force by the state violating the pact, not the coun- 
t('raction against this slate, can be characterized. 

It is highly significant that in the provision of the Charter of 
the United Nations by which war is prohibited (Article 2, para¬ 
graph 4), the term “war” docs not appear at all. The Chiirter im¬ 
poses upon the members the obligation to refrain from the use of 
force in their international relations. War is forbidden as a use of 
fc^rce by one state against another state, without any regard to the 
attitude of the lattc*r. War must be considered as an employment 
of force directed by one state against another without regard to 
the counteraction of the latter not only when war is a delict, but 
also when war is a sanction. This is of particular importance in 
case war is a coll(x*tive enforcement action involving the use of 
armed force, taken by an international organization as a reaction 
against a violation of international law. By calling such an action 
a “police action,” we cannot deprive it of its character as war. 
The enforcement action involving the use of armed force to be 

** Cf. infra, pp. 39ff. 

Cf. infra, pp. •42If. 
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taken umcIct tlie Cliarter of the United Nations by th(^ Security 
C'oiincil*’ may have the character of war, regardless of whethcT 
or not it is answered by a countervvar on the part of the state 
against which it is directed. 

d. War of uf^grrssion and war of defense. If a w^ar has the legal 
eharacler of a sanction, the question arises \vhc*ther the counter- 
war is legal. Ihider national huv, n^sistanee against the iisc^ ol force 
w'liich has the character of a saiietion is forbidden and constitutes 
a delict to wliicli an additional sanction is attached. Under gtaieral 
intev\niti(n\al law', resistance by force against legitimate rt’prisals 
is certainly ilhvgal and may be answered by additional rc'prisals or 
by war, as a sanction. If war as a sanction is resorted to against a 
violation of international law wdiicli violation is not constituted 
by a war resorted to again.st the state? executing the sanction, lh(' 
sanction has the character of a war of aggression (within tlic 
meaning of the definition given above) and tlie (JOuntcTwar the 
character of a war of defense. \s an exerciser of the right of sclf- 
d(.*fensc, such a counterw'ar seems to b(‘ legal and appears to be 
neitluT a ch’Iicl nor a sanction. However, the right of self-dcicns(? 
must be consider(‘d as being r(\stricled to defense against illegal 
aggression.^ ' Not evt?ry war of aggrc‘Ssion is illegal, and not every 
war of defense' is legal. The frequent identification of “war of 
aggression” and “illegal w-ar” is untenable. Under the Kellogg- 
Briand Pact, any of the stales that are contracting parties to the 
pact may resort to w'ar against another contracting parly which 
has \iolated the pact by resorting to w^ar against any of the 
contracting states, fh'nce, under tlu* pact, a state* may resort to 
war against another state although the latter has not attacked the 
former. 

In this ease? a w-ar of aggression is legal, and a war of defi'iisc 
illegal. Since? the right e)f .self-de?le?nse must be iut(*rpre:*tt‘d to be 
restrictc'd to de*feuse again.st an illegal aggressie)n, ce)unterwar as 
a reaction against a war wdiieh has the character of a sanction is 
ahvays a de?liet. No additional sanction is practically possible 
against such a delict; ne)r is it ncce?.ssary in orde?r te) epialify the 

(.'f. hifrd, ])]). ‘inff. 

^-Cf. iufra, p. 58f. 
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cDinitcrwar as a ddict, siuco a sanction is already in operation, 
(xmntcrwar against an enforcement action involving or not involv¬ 
ing the' use of armed force' taken hy the Security Council under 
the C]liarl('r of the Unitc'd Nations is certainly an illegal use of 
force within the UR'aning of Article 2, paragraph 4, of the; Charter.^ ' 
An enlorccment action iri\'ol\ ing the use of armed force taken by 
tli(' United Nations is not an “armed attack” within the meaning 
of Article 51 of the Charter, <‘V(ai if this enforc'cment action is 
taken by the Se'cmity CJonncil against a state which did not resort 
to war. Hence tlie right of self-defense stipulated by .Article 51 
dtx'S not e()m])rise a counterwar against a legitimate war under¬ 
taken as an enforcement action by the United Nations. 

V. Conrc})i of "'tear" replaced by eoneepi of “i/.sy; of armed force*' 
If war is to be considi'red as a (h'lict or as a sanction, then war can¬ 
not be dt'iined as a bilateral action, but as an enforcement action 
invoU ing the use of armed force. And if eveiy use of force in the 
relations among states is fojbiddt^n, the ([uestion as to wh(^ther a use 
of force* has th(' character of war is of sec'ondary importance, but 
iiiftTnalional jurisprudenet' cannot dispose of th(‘ concept of war as 
long as important rules of international law refer to “war," such 
iis the ruh's n'giilating the coiKluct of war. Since* not every enforce- 
uK'nt action involving the use of anned force? is “war" in the spec'ific 
sensi' of international law, the (]uestjon then arises under what 
conditions such action is war. 

f. Purpose of tear. This qiu'stion usually is answc'red by insert¬ 
ing into the definilion of war a reference to its purpose: to over- 
powi'r tlie oppoiK'iit and to impose upon him the conditions ol 
peace. Since this purpose must be implied in the intention of the 
Ix'lligerents, both parti('s must have such intention, but it is hardly 
possible to cU'uy that tlie attacked state may lia\e only the inten¬ 
tion to defend itsc'lf, without overpowering tlu* aggressor, so that 
the war may end without a \'ietory of oik? o\’er the oth(>r. E\'eii 
writers who characlerizi* war by its purpose of the overpowering 
of one belligerent by the other, do not and cannot deny that, e.g., in 
maritime war a belligerent may limit itself to mere coast defense 
and that war—true war within the meaning of international law— 


’ Cf. wfra, p. 45, 
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may be waj^ed with the intention of exhausting the enemy, not of 
reaeliiiig victory over him. There are wars in which there is no 
victor and no vanquished. 

The aVx)ve-ineutioned dt'fiiiition is probU'matical also because 
a war may be terminated without a peace treaty. The conclusion 
of the peace treaty, insofar as the treaty stipulates more than the 
termination of the state of war, is beyond the action of war.'"^ Hence 
the intention of imposing the conditions of peace ui)on the oppoixait 
should not be inserted into the definition of war. The only differ¬ 
ence between an cnforciMuent action involving the use of armed 
force which has the character of war and other enforcement actions 
of a similar kind consists in the degree of the forcible interference 
in the sphere of interests of one state constituted by thc' action of 
the other. War is, in principle, an enforcement action involving the 
use of armed force' performed by one state against another, con¬ 
stituting as it does an unlimited interfcTCnce in the sphere of 
interests of the other state, 

g. Inicrmitional war and internal {civil) war. It is assumed to 
be an essential characteristic of war that it is an action directed by 
a state (or a community of states) against another .state (or a 
community of states). If one of the two parties is not a state in the 
sense of international law (or a community of states, such as the 
United Nations), the enforcement action, even if involving the use 
of armed force, is not a war in the sense of international law on 
either side. Hence a civil war, the fight of a revolutionary group 
against the legitimate government, is not an international war. 
There is an exception to the rule that war can exist only in llie 
relation among states: If in a civil war the insurgents are rcjcog- 
nized as a belligerent power.’ 

If a state, with its armed forces, assists another state, and that 
implies, assists the government of another state, in its fight against 
insurgents not recognized as a belligerent power, the enforcement 
action of the assisting state has the same character as that of the 
assisted state. It is participation in a civil war on the side of the 
legitimate government of the assisted state. This is an internal 

Cf. infra, pp. 67ff. 

Cf. infra, pp. 291 ff. 
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affair of this state, its reaction against a violation of its law, i.e., 
against an illegal use of force. Since participation of a state in a 
civil war within another state on the side of the legitimate govern¬ 
ment is legally possible only with the express or tacit consent of 
that state, the enforeememt action of the assisting state is, in the 
last analysis, an action of the assisted state, because authorized by 
its governinent. 

6, War: Its Legal Interpretation 

a. War not forhUldcn by general international law. As to the 
l(‘gal character of war, two diametrically opposed views are advo¬ 
cated. According to one opinion, war under general international 
law is neither a delict nor a sanction. Any state that is not expressly 
bound by a spc'cial treaty to refrain from warring upon another 
state, or to resort to war only under definite conditions, may iDro- 
ceed to war against any other state on any gro\ind without violat¬ 
ing international law. According to this opinion, therefore, w^ar does 
not cotislitutt! a delict. As the action of a state which is called 
war is not forbidden by general international law, it is to this extent 
permitted. 

A certain restriction secerns to be established by the rule, main¬ 
tained by many writers on iutemational law, that the states are 
obliged not to r(?sort to war without a previous dispute and an at¬ 
tempt to settle it by negotiation. Since the rule concerned provides 
nothing witli respect to the extent of the negotiations, the restric¬ 
tion is of little importance. A war resorted to after any kind of nego¬ 
tiation, without regard to the question as to whether it is or is not 
a reaction against a WTong suffered, is, according to this opinion, 
not a delict. Nor does war constitute a sanction; for there is in 
general international law’^ no special provision which authorizes the 
.state to resort to war. War is not set up by general international 
law as a specific reaction against illegal conduct of a state. 

b. The belliim iustiim doctrine. The opposite opinion, however, 
holds that according to general international law war is forbidden 
in principle. War is permitted only as a reaction against an illegal 
act, a delict, that is to say, as a reaction against a definite conduct 
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of states, deterniined by interuational law and permitted only when 
dir(*cted against the state responsible for tliis condnel, i.e., the 
delict. W^ar is ])eriiiitted as a reaetioii against an iiiternational dt^lict 
not only to the immediate victim of the delict, but also to states 
which come to its assistance, liike reprisals, war lias to be a sanction 
if it is not to be characterized as a delict, "riiis is tlie tlieory of 
bclliim jusfum —just^-’ war. 

(1) iiJSTORY OF Till-: DOCTitiNF. The idea that war is an illegal act, 
a delict, if it is not a sanction, i.e., a reaction against a delict, is 
by no nutans an achievement of modern civilization. It is to In* 
found under lh(‘ most ])rimiti\e eondilions. It is nn(‘c[ui\iu;ally 
e.\pressed even in llie rt*lationship between hostile groups within 
primitive society. In his article entillc'd “rrimitive Law,” lladelifU*- 
brown writes: “Tlu' waging of war is in some communities, as 
among the Australian hordes, norm:i!ly an act of n'taliation, car¬ 
ried out by one group against anotlier that is he ld responsible lor 
an injury sufferc'd, and tlie procedure* is regulated by a rc*eognized 
body of customs, whieli is ec|ui\alent to the international law (jf 
modern nations,”’• In geiK'ral, this is typical of all wars among 
primitive peo])les. Since international law is a primitive* law it is 
(|uite natural that the principle of hcihiui juslimi has been con- 
s(*rvi*d in this legal order. 

It is tli('r('fon^ h.irdly astounding that one (*ncounters the idt'a 
of just war in the interstate law of the ancient (hxx'ks. *‘No war 
was undertakc'u without the belligerents alleging a definite cause 
considered by them as a valid and .suffici(*nt justificalion thc*r<?- 
for.”’"' As to the Homans, (licero,’'* expr(*ssing tlui generally prevail¬ 
ing public opinion, states that only sueb wars could be considered 
legal actions as were iindeiiaken eitlier for reasons of defense or 
for reasons of veng(^ance: “Ilia iiijusta bt'lhi siiiit (jiiae snnt sine 
causa .siiscepta, narri extra ulci.scendi aut propulsandonim bostium 
causam bellum gcTi jiistimi nnlhim potest.” (“Wars imdertakcMi 
vvitliout reason are unjiisi wars, for, except for the purpose of 

^^■’'rhe Icrin "just.” iiieiininy; “Ifgal’' in flu; .st-nst' oi jiositivt; iiiUTiialioiuil law. 
Knc\fclop(U'di(i of the Social Sciences IX, 20.^. 

(a)l(.‘n»ari Pliillipson, 'I'hc Inlcrnational Law and Custom of Ancient Greece 
and Home (1911), II, 179. 

Cicero De repuhlica .\xiii. 
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av(?iiging or ropnlsiii^ an enemy, no just war can bo waited/’)-*” 
Angnsthie (354-430) and Isidore of Seville (c. 570-036) are in- 
fliiencc'd in tlieir tlif‘ory of "‘just war” by Ciecao. From the writ¬ 
ings oV these authors the theory of “just war” is taVen over by 
Hiomas Acpiinas (1224-1271). It became tlu* dominating doctrine 
oi tlie Middle Agc\s, only to Vk* absorb(^d by the natural-law theories 
of th(‘ sixtf'enlh, sc'ventec'uth. and eighteenth centuries. (h*otius 
(1583-1045) in partienlar expounds the view that “no other just 
cause for undertaking \\ ar can tlu*rc^ be excepting injury received.”^’ 
And Vattel, oiu^ of the most repnxsentative writcMs on international 
law in tVie eighteenth ccaitury, speahiiig of the right to make war 
as “tile right to use fnree, * maintains that siieh n’glit exists under 
iiiteniational law as tlu* natural law, as tlu* law of nature applied to 
state's only if it is iu'<'decl for the defense and preserN ation of rights. 
Hence lu* dt'fines war as “that stale in which wt* proseenie oiir 
rights hy fon/e*.' -- 'riu' idea that every war rnnst have a just cause, 
and that in the last analysis this just cause can only be a wrong 
sufferc'd, remains jire'doininant until the end of the eighteenth cen¬ 
tury, Inil disa])])(‘ars almost entirely from the tlu'ories of positive 
international law during tlie nineteenth century, although it had 
still some influence on public opinion and on the diplomatic 
phraseology (»f th(* goxernments. Only after the close of the First 
World M ar xvas this doctrine of “just war” again taken up by 
certain authors 

(2) onjr.cmoNs aoainst Tiir DOcrnixE. The objections put for¬ 
ward against the \iew’ that the hellion jusfuni principle is part 
of g(‘neral international law should not be underestiinatt'cl. As long 
as no object iN'e authority is established competent to decide whether 
the war to which one state re.sorts against another is legal or illegal, 
the application of the princijile is indeed highly problematical. 
Still more serious is the argument that war can be successfully 
resort(»(l to as sanction only if waged by a state which is more 

*■" CF. W'illiuin Tiiillis, The l.rfZdl Position of War (1937), pp. 27ff. 

Crotiiis, Bk. ii. Chap. 1, src. 1, par. 4. 

--Emcrich ch* V.iltol, JjC Droit drs Gens, ou Prmripcs de la loi naturallc 
appliques a la conduitc ct anx affaires dcs nations t:t dcs snnvrrains (1T5S), 
Bk. iii, Cha]). I, par. 1, 3. In defining W'ar as a “state,” Vattel h)llo\vs Groliiis. 

Cf. Lfro Strisower, Der Krirg und die Voelkrrrerhtsordmmg (1919). 
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powerful than its opponent. But, on the other hand, the fact must 
not be ignored that both arguments apply also to reprisals, and 
that it is nevertheless generally recogniz(*d lliat these enforcenient 
actions are permitted by general international law only as reaclions 
against an international delict, i.e., as sanctions. It would be more 
than paradoxical to assume that under international law a limited 
interfenmee in the sphere of interests of a state is legally forbidden, 
and permitted only as a reaction against an international delict, 
i.e., as a n'prisah whereas an unlimited interference in tin* spher(^ 
of interests of a state, namely wiu*, is not legally forbidden and 
hence is neither a delict nor a sanction. 1'he ob\ ions insiiflieieney 
of reprisals and war as sanetions of international law is the conse¬ 
quence of the complete decentralization of the community consti¬ 
tuted by this law, which, precisely beeause of this decentYah/aVion, 
and especially because of the lack of a centralizc'd executive^ p()W(*r, 
has the typical character of a primitive law. If rei)risals and war— 
typical measures of self-help—are not eonsidc'red as It'gal sanetions 
because a minimum of centralization is considered to be- an csscmi- 
tial element of the law, the social order we call general interna¬ 
tional law cannot be regarded as law in the true sense of tlie tcTin. 

There is, however, one argam(?nt brought forth against the helium 
justwn doctrine which must be decidedly rej(Kt(»(l. It is the argu¬ 
ment that the function of war is not only to enforce* the existing 
law but also to modify this law, to adapt it to changing circum¬ 
stances; that th(! absence of a legislative po\ver able to perform this 
function against recalcitrant states has the effect of preserving the 
status quo even if it is highly unsatisfactory. War, according to this 
view, is the dynamic force which may accomplish the result we 
expect in vain from a peaceful change brought about by agreement. 
War plays, in the realm of international law, the same role as revo¬ 
lution in the realm of national law. This comparison is utterly 
wrong. Bevolution is a conflict between the subjects of a national 
community and its government; war is the conflict between two 
or more subjects of the international community. In contradistinc¬ 
tion to revolutions, wars are waged not with the intention and 
for the purpose of changing the objective law, that is, the general 
norms of the legal order, but to realize subjective interests, to defend 



The Nature of International Law 37 

or destroy, and to acq\iire rights under the general norms of the 
unchanged objective law. Jt is true that the norms concerning the 
conduct of war may be cViaiiged as an mnntentional etfeel of a long- 
established practice actually observed by the belligerents in their 
warfare. But the changes, if any, which have result(;d from the last 
wars with regard to the rules of warfare can hardly justify war as 
a lawmaking factor. Apart from the law of war, war as such cannot 
change, and never has changc^I, genc'ral international law as a set 
of objective norms rc'gulating the p(‘aeeful relations between states. 
Only the peace treaties could have s\ich effect. As far as peace 
treaties between two belligerents are coneerned, only a series of 
such tre^aties can change the objective law, provided they establish 
a new general princix^le \Nhicli thus becomes a norm of customary 
intcTnational law. But, as a matter of fact, the oxorwhelming ma¬ 
jority of th(? peace trc'aties had no such eflc^ct. Of the mnllilateral 
IDcace treaties, especially the treaties by which the First and Second 
World Wars have htiim terminated, it can hardly be said that they 
have changed general international law, and certainly not tliat they 
have ehangi'd this law in a progressive? sense. The Charter of the 
Uniti'd Nations, which c:laims to be general international law, and 
as sneh eonstiliites a change of this law, is not a peace treaty; 
and the fact tliat it was concluded during a war by belligerents 
united only against common enemies has i^roved to be so fateful 
to its effectiveness that all the intended changes became illusory. 

It is further true that by war and especially by a x^cace treaty 
tenninatiiig a war, the legal relation between the belligerents, their 
subjective rights and duties, may be changed, but only on the basis 
of the x'>Te-existenl norms of general international law. However, 
a change of the status' quo in the mutual relations of some slates 
is not xirevented by the absence* of an international legislative organ, 
and a eliange brought about by a peace treaty may be highly xuob- 
lematical. For peace treaties arc normally imposed by victorious ux^on 
vanquished states, and the change of the status quo they bring about 
may correspond to the existing—^biit rather transitory—x^ower situa¬ 
tion. That change hardly corresponds to an idea of justice, even if 
by justice nothing more is understood than an order which guar¬ 
antees a durable peace. And even if it were true that war has the 
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function of changing the objective law of nations, and not only the 
sul)jectivc rights and duties of the respi'ctive belligenaits, the ques¬ 
tion still remains whether the sacrifices iinolved in this barlnirous 
procedure are in any reasonable proportion to its effect. 

c. The belhim justum principle in positive inlernuiiomil hnc. 
(1) AIVriCXF 231 OF TIIF ri-ACF TKFATV <W VKKSAlLLlvS. Ill SJUtc of 
the fact that most of the writiTs on int(‘rnatioiial law prior tcj the 
First World War rejecti'd the doctrine of a just war. and advo¬ 
cated llu* view that muh^r general international law a slate docs 
not commit a delict by re.sorting to war—for any reason wliat- 
('\'er—against any other state, one of llic^ most important ])r()vi- 
sioiis of tlie J\‘ac;e Treaty of Versaillt's, by wliich this w'ar with 
Germany was terminated, presupposes tliis doctrim*. Thc‘ treaty 
imposed upon Germany and her allies the obligation to rnakt* 
reparation, not the obligation to pay a war indemnity, l)ecause 
Pr(!sident W'ilson in his Fourteen Points had declared that no w-ar 
indemnity shoidd be (‘xtorted from the sVates. T\vw 

ol)ligati()n to makt' reparation, as p()int(‘d out, ])resupposcs a \i()Ia- 
tion of international law. 

Article 231, the first article* of Part X’lll of this treaty, imch'i* 
the heading '‘]k*[)aratioii,'’ runs as follow’s: “Thc^ AIIic‘(I and Asso- 
ciat(?d Gov(*rnments affirm and (h'rmany accepts the resjKmsibility 
of CtTinauy and h(*r allies for causing all the loss and damage* 
to w’liich the Allied and Associated Governments and llieir natiems 
liav(* been subjected as a coiisc^quence of the w^ar im])Osed upon 
them by the aggression of Germany and her allies.’' Iliis artich* 
justifies th(? reparation irnpo.sed on Gc'rmany by maintaining that 
G(*rmany and her allies w^ere responsible for an act of aggression. 
This mi'ans that Article 231 characl(*ri/.(*s this aggression as an 
illegal act, as a delict. The article does not refer to llu* \i()lation 
liy Germany and her allit*s of particular treaties prohibiting war, 
such as the* treaties guaranteeing tlu* neutrality of ih'lgium and 
Ln.\(*mburg. The delict for which Gtjrmany and hc‘r allies are made 
responsible is “aggres.sioir’ in general, i.c., resort to war in \ iolation 
of gciKi-al int('rnatiorial law, vvhicli would be impossible if the 
autliors of the peace treaty had shared tht^ opinion that every state 
had a right to resort to war for any reason against any other state. 
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Had the aggression whicli Germany admitted not been considered 
“ilU'gal ” no agreement concerning “reparation” would have been 
possible. 1 he aggression ol Germany and her allies was considered 
illt'gal because^ the war to which they resorted in 1914 was con- 
siderc'd to have be(>n a war “imposed” upon the Allied and Asso> 
eiated Govevnnn'nis. This can mean only that Germany and her 
a\\k‘s resortc‘d U) war without sufficient reason, that is, without 
i]j(‘mselv(\s having b(*(*n wronged by the Allied and Associated 
Powers or by any one of them. 

Jlic* cjiiestion as to whethiT llie helium justtun principle is part 
of .g(‘neral intc'niatioiial law has lost a great deal of its importance 
Since under thcj im])aet ol the two world wars the employment 
of armed force in international relations has been forbidden by 
three treaties to which almost all the states of th(' world were 
contracting parties: the ('o\eijant of the League of Nations (first 
part ol the jx'aee tn.’aties with Germany, Austria, Hungary, Bul¬ 
garia), 1919; tlu* Tn'aty for the? Bennneiation of War (Pact of Paris 
or Kellogg-Briand Pact), 1928; and the Charter of the United 
Nations, 1945. 

(2) TIIF COVKNANT OF THE I.EACUK OF NATIONS. Thc Coveiiaut 
of llie League of Nations did not prohibit resort to war under all 
eireumstances. Sidf-Iu'lp in the relationship among members of 
the Li?agne was not absolutely excluded. According to Articles 12 
and 15, the? members were obliged to submit tlunr disputes either 
to an intCTuational tribunal or to the Gouncil. Submission to an 
international tribunal presuj^posed agreement of the x^arties to the 
dispute. The meinbers were obliged to carry out the decision of 
tlu' trilmnal and not to resort to war against a member of the 
la'ague which conij^lied tlierewitli. War against a state which in 
violation of its obligation did not comply with the? dexasion of the 
trilainal was not excluded (Articles 12 and 13). In ease agreement 
to submit the disjuite to a tribunal could not be reached, each 
party was entitlcKl to submit the ease to the' Council, which was 
authorized to proceed at the roqiic'st of one party to tlie disx^iite, 
no agre^ement for this purpose being necessary. The Council was 
first to end(?avor “to cffc'ct a settlement of the dispute” by bringing 
about an agreement between the parties. If, however, the dispute 
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could not l)e settled in this way, the Council was bound to settle 
the dispute by making a recoinincndation to the partic^s. But only 
a recomTiiendation unanimously agreed to by the members of the 
C-ouncil other than the representatives of the parti('s to the dispute 
gave the recommendation of the Council a legal effect. This effect 
c(msisted in the prohibition of war against tlie party which com¬ 
plied with the recommendation. War against the party which did 
not comply with the rt^commc'iidation was not excluded. Neitlier 
was war excluded in case none of the parties complied with the 
recommendation of the Council. In case no unanimous rcicom- 
mendation could be reached by the Council, war was expressly 
permitted by the Co\ enant, but only ^‘for the maintenance of right 
and justice” (Article 15, j^aragraph 7). If by this formula the main¬ 
tenance of international law (proclaimed in the Preamble of the 
Covenant) was to be understood, and if iVie x^rinciple that war was 
permitted only for the purpose of maintaining international law 
applied to all cases where war was not forbidden (or expressly per¬ 
mitted), thc! Covenaut could be cousidc'red to be \\\ eoufoYmity 
with the helium jusiurn doctrine as presented above. Finally, war 
was not—or at least, not expressly—forbidden in case the dispute 
arose out of a matter of domestic jurisdiction. In this respect Article 

15, paragraph 8, provided; “If the dispute between the parties is 
claimed by one of them, and is found by the Council, to arise out 
of a matter which by international law is solely within the domestic 
jurisdiction of that party, the Council shall so report, and shall 
make no recommendation as to its .settlement.” In all cases in which 
war was not forbidden the parties were obliged not to resort to war 
until three months after the decision of the international tribunal 
or the report or recommendation of the Council (Article 12, para- 
graph 1). 

The fact that the Covenant restricted the principle of self-help 
only to a small extent is to be explained by the fact that it estab¬ 
lished only a minimum of collective security. According to Article 

16, paragraph 1, the members were obliged to subject a member 
which in violation of the Covenant resorted to war, to economic 
sanctions, namely, “the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals and the 
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nationals of tlit* covenant-breaking State, and the prevention of 
all financial, coininc'rcial or personal interccnirse between the na¬ 
tionals of the covenant-breaking State and the nationals of any 
other State, wlu'ther a Member of the l-icague or not.” In order 
to justify this obligation the Covenant provided that a member 
which resorted to war in disregard of the Covenant “shall ipso facto 
be deemed to have committed an act of war against all other 
Members of the League.” This statement is nothing but a legal 
fiction which, in itself, docs not add anything to the obligation to 
resort to th<' sanctions determined in Article 1.6, ]iaragraph 1. In 
addition to this obligation the members were, under Article 16, 
paragraph 3, obliged io “mutually s\ip]M>rt oi\e another in the 
financial and ('conomic Tru‘asures whicli are taken under this Article, 
in ord('r to minimize the loss and inconvenience resulting from 
the above mcMsuresr and to “mutually suj)port one another in 
resisting any sp(x*ial measures aimed at one of their number 
by the covenant-brt'aking State.” As to military sanctions under 
Article 16, paragraph 2, the members were under no obligation. 
They were only authorized to take enforcement niciasnres involv¬ 
ing the use of their armed forces. The Council was not competent 
to interfere with economic .sanctions. As to the military sanctions, 
the Council had only the powt'r “to recommend to the several 
Covernincnts concenu'd what t'ffective military, na\al or air iorce 
lh(' Members of the League shall severally contribute to the armed 
forces to be us(h 1 to protect the cov('nunts of the League.” Accord¬ 
ing to Article 16, paragraijh 3, the members were obliged to “take 
the nec(?ssary steps to afford passage through their territory to the 
forces of any of the Members of tlu' League which are cooperating 
to protect the covenants of the League.” The collective security 
(\stabUshed by the Covenant was almost completely decentralized. 
The decisive question as to whether a member had resorted to war 
in disregard of the Covenant was to be answered by each of the 
other members for itself. lu carrying out the enforcement actions 
determined in Article 16 the members of tlie League were under 
no control of the Council or any other organ of the League. The 
recommendations made by the Council under Article 16, paragraph 
2, had no binding force. The economic and military sanctions deter- 
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mined in Article 16, paragraphs ]-o, were directed only against 
violations of tlie Covenant by an illegal us(‘ of armed force, i.e., by 
resort to war, not against otluT international delicts committed 
by a memVier. 

(3) TiiK KELUKic-iuuAND PAcrr. Tlu' Treaty for the Rennneia- 
tion of War, usually called the Kellogg-Briand Pact,-* signed at Paris 
ou August 27, 102H, stipulates: '‘[The High CoutvacUng Pavties\ 
Con\'inccd that all changes in their relations with one anotht'r 
slioiild b(' sought oiih' by pacific nutans and be the' ri‘sult of a 
peaceful and orderly proei\ss, and that any signatory power which 
shall liereafter seek to promote its national inleresti by r(‘Sort to 
war should be denied th(' l^enefits limiislied \>y tliis treaty . . . 
have agreed upon the following articles: Ahttc:le 1. The High 
Contracting Parties solemnly declare in the names of tlua'r re¬ 
spective peoides that they condemn recourse to war lor tlie solu¬ 
tion of international e(jtfjtrc)V(*rsics, and renounce^ it as an instrument 
of national policy in their relations with oiu‘ another. Ahtic.lit: 11. 
The ITigli Contracting Parties agree that the settlement or solution 
of all disputes or conflicts of whiiti'ver nature or of wliate\ er origin 
they may b(% which may arise' among them, shall nevt'r he sought 
except by pacific: means." The prohibition of war t\sta1.)lished by 
the K(‘llogg-]3riaiicl Pact goes far beyond that establislied by tlu* 
Co\(*nant of the lu^agiie of Nations. Tlu’n? are only two kinds of 
war wliicli an* not expressly forbidden: (1) a war which is nol an 
instrument of national policy, and (2)—according to tla* Preamble 
—a war against a stati? which, in violation of its obligation iindiT 
the pact, has resorted to war. Under this category falls not only a 
coiintcrwar against a war of aggression, that is to say, a war wagc*d 
in exercise of self-defense but also a war resorted to as reaction 
against the violation of the pact, by states which arc not the victims 
of such violation. As to the first category—war which is not an 
instrument of national policy—two inti'rprc'tations are possible. Ac¬ 
cording to one, a war may be considered not to be an instrnment of 
national policy only if it is an enforcement action involving the us(; of 
armed force taken in conformity witli an international agn'cment for 

Aristide.* liriund was J''()r(?ign Minister of Prance; Prank B. Ke^llogg, Secre¬ 
tary of State? of I lie United States of America. 
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the purpose of collective security, as, for instance, a war resorted to 
hy a niCTTiber of the League of Nations as a military sanction in 
accordance with Articles 16, paragraph 2 of tlu^ Covenant. If this 
interpretation is accepted, a war resorted to hy one state against 
another, outsider the system of collective? security organized by an 
international agreement, is to be considered as an instrument of 
national policy and hence forbidden by the pact, except the? cas(? 
refern'd to in the i^reamhle. Consequently, tlu? use of armed force 
against an international delict which does not consist in the em¬ 
ployment of armc'd force is (excluded. If, e.g., in a dispnh' decided 
hy an international trihunal, one party, in violation of its obligation, 
fails to comply with the decision of the tribunal, the other party is 
not allowed und(?r the jDact to enforce the decision by the employ- 
MKMit of armt'd forc^e. If int(Tpreted in this w'ay, the pact constitutes 
a deterioration of th(' situation which exists under the Covenant 
and general international law, both of which allow in such case 
s<*lf-]ielp by the use of armed force. Hence* another interpreta¬ 
tion of the formula “war as an instrument of national policy” is 
desirable. 

In prohibiting war it must not be overlooked that war is not 
nee(*ssarily an intirn;itional delict, but—as a reaction against a 
delic:t—a sanction; that war is the ultimate sanction of general 
international law and that it should not be abolished without 
being rc'plaeed liy an organized collective enforcement action 
inv'obing the use of armed force. Excluding war as a means of sclf- 
hcl]) without pro\’idiug for an cflecti\e collecti\'c sanction has the 
\mdesiYa\>le effect of favoring states which violate intcrnatio^val law 
without resorting to war. This effect of the pact may be avoided if 
the latter is intc'rpreted not to exclude war as an instrnmenl of 
international policy. Thus a war whicli is a reaction against a 
violation of international laxv, and that means a war waged for the 
maintenance of international law, is considered an instrument of 
international and hence not of national policy. It is reasonable to 
restrict self-help against violations of the law' only insofar as self- 
ht*l]) is replaced by effective collective security. WHiatever inter¬ 
pretation of the phrase “instrument of national policy” is accepted, 
the Kellogg-Rriand Pact is in complete conformity with the bellum 
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justwn principle, since it permits war only as a reaction against a 
violation of international law (though not against every violation 
of international law)."‘* 

By the Covenant as well as hy the Kellogg-Briand Pact, only 
war—not other euforceinent actions short of war, especially re¬ 
prisals—was forl)ickl(Mi. A strict obligation to settle all disputes by 
peaceful means excludes, it is true, not only war but also reprisals 
to be takc'ii by one party to the dispute against anotlier party. But 
neither the Covenant nor the Kellogg-Briand Pact stij^nlatcd such 
an obligation. The K(>llogg-Briand Pact, in Article 11, imposes upon 
the contracting parties only the obligation to seek the settlement 
of their dispute by pacific means. This obligation may be fulfilled 
without reaching a setth'rnent. Tlien war, but not reprisals, is for¬ 
bidden by the pact. 

7 . War (Use of Force) under the Charter of the United 
Nations 

a. Centralization of the force monopolif. In this respext the 
Charter of the United Nations (sigraxl at San Francisco on June 26, 
1945) constitutes a rernarkable progress. It imposes upon the mem¬ 
bers of th(' Organization a strict obligation to settle tlieir disputes 
by peaceful means and to refrain in their international relations not 
only from the use of any kind of fore(\ including war as well as 
reprisals, but also from tVie threat of forc(\ Article* 2, paragraph 3, 
of the Charter proxides: “All Members sliall settle their interna¬ 
tional disputes hy peaceful means in such a maimer that intcr- 

In Macinf(tsh v. Vuiled States (Annual Digest 1929—1930, Case No. 137) 
tlie United States Circuit Court of Appeals (1930) revi*rs(*d an order of the 
district court, f)y which a petition for naturalization was rcfusc^d because tlu* 
petitioner declared he eould take the reqiiirc'd oath of allegiaiiee to tlie Govern¬ 
ment only with tlie reservatiem of the right to dt'eide w'hetlier he would take up 
arms in defense of the country, not promising in advance to go to war regard¬ 
less of the merits of the w'ar. The circuit court (jf appeals justified its d(^ei- 
sion inter alia by the statement: “The.rc is a distinction between a morally 
justified and an unjustified war, as recognized in international law. . , . Such 
recognition was given in the recent Kellogg Pact . . Tlie SiiprtMiie Court 
reversed the decree of the circuit court of appeals and affinrurd the decree of the 
district court. 
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national peace and security, and justice, are not endangered.” This 
obligation is speeified by other provisions of the Charter, especially 
by those of Chapter \T (Articles 33-3S) by which certain pro¬ 
cedures for the settlement of disputes and the adjustment of situa¬ 
tions not having the eharaeliT of disputes are eslaljlished.“‘' Article 
2, paragraj)!! 4, provides: “All Members shall refrain in their inter¬ 
national relations Irom the threat or use of force against the terri¬ 
torial integrity or political iiidepimdencc' of any state, or in any 
otlier maniK^r inconsisteiit with the Purposes of the United Nations.” 
The Charter reserves the use of forc(' to a central organ of the 
Unihid Nations, the Security (xmncil. The collective security estab¬ 
lished by the Chartc'r is characterized by a centralized force 
monopoly of the Organization. This force monopoly is first pro¬ 
claimed in the Pr(‘amble by the statement that “armed force shall 
not b(' used, save in the common interest”; then in Article 1, para¬ 
graph 1, in the prov ision that the first “Purpose” of the United 
Nations is “to maintain intcTiiational peace and security, and to 
that end: to take elh'etive collective measures for the prevention 
and removal of threats to llu^ peace, and for the suppression of 
acts of aggression or oth(‘r breaches of the peace ” Since under 
Article 2, paragruyvh 4, the members are obliged to refrain from 
the use of force in any manner “iiicousist('nt with the Purposes of 
the Uuitird Nations,” any use of force which has not the character 
of a “collectiVI” measure' is forbidden by the Charter (if it is not 
exprc'ssly permitted as an exception to the rule of Article 2, para¬ 
graph 4, by other provisions of the Charter). Article 24 expressly 
confers upon the? Security Council the competence to exercise the 
force monopoly of tlie Organization, !)>' providing that “in order to 
ensure prompt and elleetive action by the United Nations, its 
Members confer on the Si'cnrity C'ouncil primary resi)onsibility 
for the maintenanc(* of intc'rnatioiial pc'ace and s(xuirity.” Article 
25 imposes upon the int'inl)ers the obligation “to accept and carry 
out the d(jeisions of the Security Council in accordance with the 
present Charter,” and Article 2, paragraph 5, provides: “All Mem¬ 
bers shall give the United Nations every assistance in any action 
it takes in accordance with the present Charter, and shall refrain 

cl hifruTw. 
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from gi\'ing assistance to any state against which the Vniicd Nations 
is taking prcM iiln c or enforcement action.” 

b, EnfurcemvM measures. The "prompt and effective action by 
the United Nations ” referred to in Article 24, is sijecified in Chapter 
VII (Articles l>9-50), which bears the title "Action with r(\spect to 
Ihrt^ats to the Peace, Breaches of the Peace, and Acts of Aggri's- 
sion. ’ This action is an "enforcement action,” and enforcement 
action can be taken b\ tlie Security Council only under th(‘ con¬ 
dition that tlu're exists a “threat to tlie peac*e, breach of tht* pt'ace, 
or act of aggression.” The existence of this fact is to be delerininetl 
by the Security Council. When the Council has determined the 
existtaice of a threat to or a breach of the peace, it may eitluT make 
recommendations which it dt‘t‘ms appropriate, or take one of the 
enforcement actions specified in Articles 41 and 42. This is pro¬ 
vided for in Article 39, which runs as follows: "The Seeiirity 
Council shall determine the existence of any threat to tlu’ pi^act'. 
breach of the pc'ace, or act of aggression and sliall make n'eom- 
mendatjoiis, or decide? what measures shall bt' takiai in accordanc'c 
with Articles 41 and 42, to maintain or restort‘ international peace‘ 
and security.” 

Belorc making the reeommeiidalions or taking the uK'asures re¬ 
ferred to in Article 39, the St'curity Council may rc'commend to 
the parties certain "provisional rruxisures.” In tin's respect Article 
40 pro\idcs: "In order to prevent an aggravation of tlu* situation, 
the Security Council may, before making the n'commendations or 
deciding upon the measures jirovidcd for in Article 39, call upon 
the parties concerned to comply with such provisional mc^asures as 
it deems necessary or desirable. Such pro\’isional measures shall be 
without prejudice to the rights, claims, or position of the parties 
concerned. The Security Council shjill duly take account of failure 
to comply with such provisional measures.” 

As to the enforcement measures to ])e takcai by tlie Council, two 
categories are to be distinguished: enforc(‘ment mcxisures not in¬ 
volving the use of armed force, and enforcement measures invoh iug 
the use of armed force. The enforcement measures not involving 
the use of armed force have the technical character of njj^risals. 
They are determined in Article 41, which runs as follows: "The 
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Security Council may deckle wliat measures not involving the use 
of armed forcti are to })c employed to give effect to its decisions, 
and it may call upon the Members of the United Nations to apply 
such measures. These may incliidt* complete or partial interruption 
of economic relations and of rail, st‘a, air, postal, tekigraphic, radio, 
and other means of communication, and the severance of diplomatic 
relations.” 

The eiilorceuKMit measures involving the use of armed force 
liave technically the characUT of war. In this respect Article 42 
provides: ^'Should the Security Council consider that measurers 
provided lor in Article 41 would be inadequate* or have proved 
to be inadequate;, it may take such action by air, sea, or laud forces 
as may be iK'cessary to maintain or r(\slore international peace and 
security. Such action may include demonstrations, blockade, and 
otlic'r operations by air, sea, or land forces of Members of the 
United Nations.” 

According to the intention of the ChartiT, measures involving 
tlie use; of armed force should be taken only if measures not involv¬ 
ing tlie use of armed force arc coiisidt‘red to lx* inaaccpiate or 
actually are inadequate. A special kind of military eiiforeemeut 
measure is regulated by Article 45, wViieli runs as follows: "In order 
to enable tlu* Ibiited Nations to take urgent military ineasiires. 
Members .shall hold immediately a\'ailable national air-foreo con¬ 
tingents for combined international enforcement action. The 
strength and degree of readiness of these contingents and plans for 
their combined action shall be determined, within the limits laid 
down in the sptx'ial agrec'ment or agreements referred to in Article 
43, ])y the Security Ck)uncil with the assistance of the Military 
Staff Committee.” 

The difficult problem of placing at the disposal of the Security 
Council the necessary armed forces is soh'cd Iw Article 43: ‘1. All 
Members of the United Nations, in order to contribute to the main¬ 
tenance of international peace and security, undertake to make 
available to the St^curity Council, on its call and in accordance with 
a special agreement or agreements, armed forces, assistance, and 
facilities, including rights of passage, necessary for the purpose of 
niaintainiug international peace and security. 2. Such agreement or 
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agreements shall govern the niirrib(?rs and types of forces, their 
degree of readiness and general location, and the nature of the 
facilities and assistance to be provided. 3. The agreement or agree¬ 
ments shall l)e negotiated as soon as possible on the initiative of the 
Security Council. They shall be concluded between the Security 
Council and Members or between the St^eurity Council and groups 
of Members and shall be subject to ratification by the signatory 
states in accordance witli their respective constitutional processes."’ 

It is of importance to note that the agreements referred to in 
this article do not establish the obligation of the members to place 
at the disposal of the Cxiuncil parts of their own armed forces, but 
deal only with the manner in which this obligation is to be ful- 
lilhjcl. The obligation itself is unconditionally established by Article 
43, paragraph 1, first senlence. Hie agreements refer only to the 
matters determined in Article 43, paragraph 2. It is of further im¬ 
portance to note that these agreements are treaties to be eonelnded 
by the United Nations, represented by the Security ("ouncih on the 
one hand, and the members or groups of members, on the other 
hand. An obligation to conclude a treaty is t(‘ehnically not possible. 
Hence there is no legal obligation of th(^ members to conclude the 
agre(‘ments ref(Tred to in Article 43, paragraph 2. However, the 
obligation of the members to place at the disposal of the Security 
Council part of their armed forces is worthless as Icmg as the agree- 
mc'iits in question are not in force. 

The enforcement action to be taken by the Security Council is 
a collective action of the Organization, carried out by its members. 
In this resp(x*t Article 48 provides: “1. The action recpiired to carry 
out the decisions of the Security Council for the maintenance of 
international peace and security shall be taken by all the Members 
of the United Nations or by some of them, as the Security Council 
may determin(;. 2. Such decisions shall be carried out by the Mem¬ 
bers of the United Nations directly and through their action in the 
international agencic;s of which they are members.” 

The members are not only obliged to carry out the decisions of 
the Council relating to the enforcement action, but also to assist 
one another in carrying out that obligation. Article 49 provides in 
this respect: “The Members of the United Nations shall join in 
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affording mutual assistance in carrying out the measures decided 
upon by the Security CoiinciL” 

The membe^r whose armed forces are to be used in the enforce¬ 
ment action is entitled to particii)ate in the respective decision 
of the Council. Article 44 provides: “When the Security (Jouncil 
has decided to use force it shall, before calling upon a Member 
not represented on it to provide armc'd foices in fulfillment of the 
obligations assumed under Article 43, invite* that Member, if the 
Member so desires, to participate in the decisions of th(' Security 
Council concerning the employment of contingents of that Mem- 
l:)er's armed forces.” The right of the member to participate* in the 
decision does not exclude the x><>ssibi]ity of being outvoted by the 
majority vote; taken according to Article 27. 

The Security Council, in taking enforcement action involving the 
use of armed force, is assisted by an auxiliary organ, the Military 
Staff Committee. In this respc'ct the Charter provides: “Articli!: 46. 
Plans for the ai^iilication of anned force shall b(> made* by the 
Security Council with the assistance of the Military Staff Com- 
inittt'c. Awticle 47. 1. There shall be established a Military Staff 
Committee to advise and assist the Security Council on all ques¬ 
tions relating to the Security Councirs military requirements for 
the maintenance of international peace and security, the (*mploy- 
rnent and command of forces placed at its disi)osal, the regulation 
of armaments, and possible disarmament. 2. The Military Staff 
Committee shall consist of the Chiefs of Staff of the permanent 
inemb(’rs of the Sc'curity Council or their rexiresentatives. Any 
Memb(^r of the United Nations not permanently representc'd on the 
Committee' shall he invitc'd by the Committee to be associatc'd with 
it when the efficient discharge of the Committee’s resj^onsibilities 
requires the particiiJation of that Member in its work. 3. The Mili¬ 
tary Staff Committee shall be responsible under the Security Coun¬ 
cil for the strategic direction of any armed forces placed at the 
disposal of the Security Council. Questions relating to the command 
of such forces shall be w^orked out subsequently. 4. The Military 
Staff Committee, with the authorization of the Security Council and 
after consultation with approjrriate regional agencies, may establish 
regional subcommittees.” 
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According to paragraph 1 of Article 47, the Security Council may 
be considerc'd to be the commander in cliief of the arnic>d forces 
placed at its disposal. A collegiate organ is an instruinenl not quite 
appropriate for commanding armed forces. The Council may, in 
accordance with Article 29, appoint, as a subsidiary organ, an indi¬ 
vidual commander in chief. The armed forces of the United Nations, 
it is true, are composed of contingents placed by tlu* inembi^rs at 
the disposal of the Security Council. But they arc under the unified 
command to be exercised either directly l)y the Security Council 
or by a commander in chief appointc'd by the C^ouncil.^' 


In th(’ ca.se of the war in KortM the Security C'onncil :Klopt(*d, on June 25, 
1950, a rc.sohition (l‘\ Hoc. S/I50I) in which it notes “with grave concern 
the armed attack ii])on the lAcpnhlic of Korea by f()rc<*s from North Korea*’ and 
“dctermine.s that lliis action cnnslitutc's a !)reach oi the peace.” This part of 
the resolution is hast'd (»ri Article 39 (»f lh(‘ Cluirler. Then llu; St'cnrity C'onncil 
“1. calls for lh(j iinmediate cessation of IiosliJilit'S; and calls upon the aiithorilie.s 
of North Kon^a to withdraw forthwilfi their arimd fV»rccs to ihi' thirty-eighth 
parallel; 2. rc(|uesl.s the I’liittd Nations Coiniiiission on Kon\i (a) to coinniiiiii- 
cale its fully considered recommendations on the sitnati«)n with the least i)ossihle 
delay; (h) to obstrrvc the witlulrawal of the North Korean forces to the thirty- 
eighth parallel; and (c) to ke«?p the S<‘(.'urity Coujicil infonmd on the (‘xeciition 
of this resolution; 3. calls upo!\ all Memhers to rendt'r every assistance tt) the 
United Nations in the execution of thi.s n'.solution and to retrain from giving 
assistance to the North Korean authimties.” The* calls suh 1 arc prohahiy mad<’ 
under Article 40 and have the. charai'ter of “pTtwisional measures.’* The^ call 
sub 3 reminds the luemhers of the. Imiled Nations of their obligation under 
Article 2, paragraph 5, of the Cliartcr. On June 27, 1950, the Security Council 
adopted a resolution (UN Doc. S/1511) in which it “rcx'oinmcnds that the 
Members of the United Nations fiimi.sli such assistancrc to the Hepiildic of 
Korea as may he necessary to repel the armed attack and to restore intemational 
peace and security in the area.” by this resolution the St;curity Coimc.’il re<?om- 
nicnded to tlie members to use force if tluw considered it nec'essarx' to rciKil tlic 
armc-'d attack by the North Korean forces and to Restore peace?. Such a recom¬ 
mendation is certainly covered by the wording of Article 39. Hut it is doubtful 
whetlmr such a recoinmenclalioii is in conformity with llu? spirit of Article* 39, 
which provides that enforc.-cnienl mc^asures by the Unit(?d Nations can he taken 
only in accordance with Article? 41 or 42. The recommendation to the members 
to use armed force to as.si.sl the Re?public of Korea in its figbt against ibe fonrt^s 
from North Korea c:annot be—as the wording of the? resolution seems to indi¬ 
cate—a TCCoiY^mcndation to <*xercisc the right of collective self-defense. For, in 
accordance with Article 51 of the Charter, the members can c.xerci.se this right 
only “until the Security Council has taken the measures necessary to maintain 
international peace and S(?curity.** These nu.*asiires the St?eiirily Council actually 
took by its resolutions of Jum? 25 and June 27. On July 7, 1950, the Security 
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The provisions of the Charter eoncerning enforcement measures 
to be taken by the St‘cnrity Council for the maintenance or restora¬ 
tion of international peace and security are practically inapplicable, 
partly because until now it was liot possible to p\it into force the 
special agre(^m('nts referred to in Article 43, and partly because of 
lack of unanimity of the pc'nnanent members of the Security 
(Council, re(jHired for decisions of the Council under Articles 39, 
41, and 42 of the CJharter. This situation led to th(^ resolution of the 
General Assembly called “Uniting for Peace,” adopted on Novem¬ 
ber 3, 1950. This resolution is based on an interpretation of the 
Charter according to which the force monopoly of the United 
Nations may be (werciseci not only by the Security Council hut also 
by the General Assembly. According to this interpretation, the 
Charter confers on the Gt'iieral Assembly a secondary responsibility 
for the maintt'riance of international peace and security through 
prompt and (effective action, and, consequently, the power to 
initiate, in case* of a lhrc*at to the peace, breach of the peace, or act 
of aggression, the (»xistence of wliicli is to be detcTniiiK^d by the 
General Assembly, an enforcement action, especially—in ease of 
a lireaeli of th(' peace or act of aggression—an enforcement 
action involving the use of armed forces by reeoniinciidatious 
made to tlu‘ members of th(? United Nations. Tlu' pow(‘r of the 
General Assembly to make such recoin men dat ions is deri\ed from 
Article 10 of the Chartt*r, which provides: “The General Assembly 
may discuss any questions or any matters within the scope of the 
present Charier or relating to the pow(Ts and fuMotions of any 
organs provided for in the present Charter, and, except as provided 
in Article 12, may make recommendations to the Members of the 

Council adopted a resolution (UN Doc. S/15S8) in which it “3. recommends 
that all Members i)rovidinR rnilitarj’ forces and other assistance imrsuaiit to tlie 
aforesaid Security Council resolutions make sueh forees and other assistance 
availalde to a unified cornmaiid under the United State’s; 4. recpiests the United 
States to tlesignate the commaiidcT of sueli forees; 5. aiithorizi's the unified 
command at its discretion to use the United Nations flag in the eour.se of 
operations against North Korean forees concurrently with the Hags of the various 
nations i)articip:itiiig; 6. retpiests tlie United Slates to provide the S<vurity 
Council witli reports as appropriaU? on the course of action taken under the 
unified command.*’ The recommendation sub ^3, the reqiK’sts sub 4 and 6, and 
die authorization sub 5 are prolmljly all based on Article 39. 
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United Nations or to the Securit>' Council or to both on any such 
ciuestions or matters/' 

It is assumed that the only restriction of the j)owcr of the General 
Assembly to make recommendations is the oiic' stipulated in Article 
12, that the GcTieral Assc'inbly shall not make recommendations 
on disputes or situations while the Security Council is dealing 
with these matters. Since Article 10 does not restrict the content 
of recommendations made by the General Assembly on questions 
within the scoj^e of the Charter, the General Assembly may 
recommend to members tlu' use of armed force. Tlie provision 
of Article 11, paragraph 2, that the General Assembly shall refer to 
the Security Council “any such question on which action is ncjccs- 
sary . . , either before or after discussion,” is not considered as 
constituting a restriction of the General Assembly’s pow'cr estab¬ 
lished by Article 10. The most important provisions of the resolution 
“Uniting for Peace” are; 

1, “If the Security Council, b(?cause of lack of unanimity of the 
permanent members, fails to exercise its primary responsibility for 
the maintenance of international peace and security in any case* 
w here there appears to be a threat to the peace, breach of the peace*, 
or act of aggr(\ssion, the General Assembly shall consider the* matter 
immediately with a \'iew' to making ai^propriate recommendations 
to Members for collective measures, including in the case of a 
breach of the pcnice or act of aggression the use of armed force 
when necessary to maintain or rc\store international peace and 
security”; 2. “[The General Asscmibly] recommends to the States 
Members of the United Nations that each Member maintain wnthin 
its national armed forces elements so trained, organized and 
equipped that they could promptly be made available, in accord¬ 
ance witli its constitutional processes, for .service as a United Nations 
unit or units, upon recommc'ndation by the Security Council or the 
General Assembly, without prejudice to the use of .such elements 
in exercise of the right of individual or collective self-defe*ns(? rec¬ 
ognized in Article 51 of the Charter”; 3. “[Then General Assembly] 
establishes a Peace Observation Commission which, for the cal¬ 
endar years 1951 and 1952, shall be composed of 14 Members . . . 
and which could observe and report on the situation in any area 
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where there exists international tension the continuance of which 
is likely to endanger the maintenance of international peace and 
S(?curity”; 4. “[The G('neral Assembly] establishes a Collective 
Measures Committee consisting of 14 Members . . . and directs the 
Committee', in eonsiiltation with the Secretary-General and with such 
Member States as the Cornmittet' finds appropriate, to study and 
makt' a report to the Security Council and the General Assembly, 
not later than Sc'ptemlxT 1, 1951, on methods . . . which might be 
used to maintain and strengthen international peace and security 
in accordances with the Purposes and Principle's of the Charter, 
taking account of collective self-defense and regional arrangements 
(Articles 51 and 52 of the Charter)/’"'* 

c. Difference hcttcccn the Charter and the Covenant. The deci¬ 
sive diflcrences between tlu^ system of collective security estab¬ 
lished under the Covenant and that established under the Charter 
arc' as follows; 

1. C'ompetc'iit to decide whethc'r the condition of an enforce- 
mc'ut action c'xists in a concTete case arc, undtT the Charter, organs 
of the United Nations, the Security ("oimcil, and—according to 
the resolution of the Gcmeral Assembly "Uniting for Peace”—also 
the General Assembly; under the Covenant, each member of the 
League of Nations. 

2. C>)mpetcnt to take an enforcement action are, under the Char- 
ti>r, the Security Council by decisions binding upon the mc'mbers, 
and—according to the resolution of the General Assembly "Uniting 

2” In application of the resolution “UnitinR for Pt'aec” the Ch'ncral Assembly 
adopted on Fehniary I, 1951, with respect to the interx^ention of the coniiniiiiist 
CovemnicMit of China in the war in Korea, a resolution the most important con¬ 
tent t)f which is as follows: “The General Assc*mbly . . . finds that the Central 
People's Govt'rnrnent of the People's Republic* of China, by giviiie; direct aid 
and assistance to those who were already committing aggression in Korea and 
by engaging in hostilities against United Nations forc*cs there, has itself engaged 
in aggression in Korea; calls upon the Central Pcoph'’s Government of the 
Peoplci’s Republic of China to cause its forces and nationals in Korea to cease 
hostilities against the United Nations forc<\s and to withdraw from Korea; 
affirms the determination of the Unitt^d Nations to continue its action in Korea 
to meet the aggression; calls upon all .states and authorities to continue to lend 
every assistance to the United Nations action in Korea; calls upon all states 
and authorities to refrain from giving anv assistance to the aggressors in 
Korea ...” 
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for Peace”—also the General Assembly by recommendations to the 
m(MTibers; under the Cov(*riant, each member of the League, being 
obliged to take eiiforcenient action not involving the use of armed 
force (economic satictions) and being authorized to lake enforce¬ 
ment action involving tlie use of armed force (military sanctions). 
The Council was competent only in case of an enforcement action 
ins'olving the use of armed force (military sanction) to make 
recommendations conceriiing this action. 

3. Under the C^hart(r, the Organization is to have a dc'finite 
arnu'd force at its disposal and under its command; this was not 
the case under the Cinenant. Hie whole procedure of taking en¬ 
forcement action, and luaict^ the system of collective security, is 
centralized under the Charter, but it was almost coinpk’tcly decen¬ 
tralized und(T the Coxenant. 

4. The enforcement actions provided for by the Covenant— 
economic and military measures—hud the character ot sanctions. 
Ihey were to be taken only in case tin* Covenant had been x iolated 
by a member resorting illc'gally to war, and w(*r(* to be dir(*et(*d 
only against the delin(]uent member, (udlective enforcement action 
under Chapter VII of the Chartc'r may be taken by the Security 
Council in case of a threat to or breach of the? peace, not only 
against a member of the United Nations but against any state 
(Article 39). Condvict of a state which the Security Council undc'r 
Article* 39 of the Charter declares to be a threat to or breach of 
the peace does not necessarily constitute a violation of the obliga¬ 
tion stiiiiilated in Article 2, paragraph 4: to refrain from the tlireat 
or use of force. Hie S(*curity Council may consider the conduct 
of a state which is neither a threat of force nor a use of force, as a 
threat to or breacli of the peace. If the enforcement actions to be 
taken by the Security Council under Article 39 are to be con¬ 
sidered as sanctions, the Charter must Vie interpreted to impose 
vipon the memViers not only th(* obligation to refrain from the 
threat or use of force, an obligation directly formulated in Article 
2, paragraph 4, but the obligation to refrain from any conduct 
which the Security Council may consider to be a threat to or breach 
of the peace—stipulated indirectly in Article 89, which obligation 
goes far beyond the one stipulated in Article 2, paragrapVi 4. 
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According to tlie resolution of the General Assembly ^'Uniting 
for Peace,” enforcement aetion in conformity with a recommenda¬ 
tion of the General Assembly may also be taken in case of a threat 
to or breacli of llie peace and not only against members, but 
against any stale. In order to consider sucli action as a sanction, it 
must be assumed that the m(‘inbers of the United Nations an? 
obliged tt> refraiy\ from ai\y eondnel which ('itber the Security 
Council or the General Assembly may considiM* as a threat to or 
breach of the peace. 

According to the wording of Article 39, tlu; Security Council 
may take an (enforcement action not only against states but also 
against groups of individuals which have not the character of 
state's, e.g., a people living on a stateless ti'rritory, or a community 
not recogniz('d as a state by the United Nations, or insurgc'iits not 
recogniz(?d as bellig(Tent power. The United Nations, through the 
Security Council, may intervene in a civil war within a stale if 
the S(:?curity Ca)uncil considers this civil war as a threat to inter¬ 
national peact*.''* 

5. One of the most important difference's between the Charier 
and the (lovciiant is that actually an ('nforceinent action under 
Article 39 cannot be direct'd against a meinbc'r that has a perma¬ 
nent seat in the Security Council, or a State* that is protected Ijy a 
permanent member of the Security Council, since a decision of the 
Security Council on an enforcement action requires, according to 
Article 27, a majority of seven members including the concurring 

li\ the eiise of Koiea the Security Council reconiniendctl to tVie members 
to tak(^ ciiforceiiicnt action involving tlic use of armed force, against “lorct^s 
from North Korea*’ or the “authorities of North Kortni,” whiih the S(*curity 
Council did not consider to be th(^ govcrrnnenl of a stale. This implies that the 
war between North Korea and South Kor(»a was a civil war within tlu* “Iteuublie 
of Korea,” which the Security Council assumed to be undc'r the legitimate 
government of the South Korean authorities. Them the “armed attack” u]ion 
the Re\)uhlic of Korea hy forces from North Korea could not be—as the Security 
Council determined—a “breach of the peace,*’ that is to say, a breacli of inter¬ 
national peace. For international peace is a nhitiori between two or more 
slates. It could only be a breacli of internal i^’acf* and as such could be 
considered by the Security Council only as a threat to international peace, 
wliieh, in addition to a “breach of the peaces” (including “act of aggrtssion”) 
are the? conditions under which enforcement m(*.a.sures can be taken under 
Article 39 “to maintain or restore intcmaiioml peace and s('curity.” 
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votes of the permanent members (veto rightThe complete 
decentralization of the enforcement action under the Covenant 
had the advantage that this undesirable consequence of the veto 
right was avoided. This is also the effect of the resolution “Uniting 
for Peace/' according to which enforcement actions recommended 
by the General Assembly may be directed against a permanent 
member of the Security Council, since the principle of \inanimity 
of the inemljers having permanent seats in the S('curity Council 
docs not apply in the voting procedure of the General Assembly. 

d. Sanctio7}s other than cnforccmcni measures under Article jg. 
Other sanctions are provided by tlu* Charter in Articli\s 5 and 6. 
Article 5 provides: “A Member of the United Nations against which 
preventive or enforcement action has been taken by the Security 
Council may be suspended from the exercise of the rights and 
privileges of membership by the General Assenildy upon the 
recommendation of lh(» Security Council. The exercise of these 
rights and pri\’ilcges may be restored by the Security Council.” 
By “preventive action” i)robably the “provisional mcasur(?s” referred 
to in Article 40 are m(^ant. Article 6 provides: “A Meinb(>r of the 
United Nations whicli has persistently violated the Principles 
contained in the present Ciharter may be exp(4l(^d from the Or¬ 
ganization by the Gc'neral Assembly upon the recommendation 
of the Security Council,” 

Whereas the Covenant had no provision analogous to that of 
Article 5 of the Charter, expulsion of a member was pro\ided 
for l)y paragraph 4 of Article 16 of the Covenant. According to 
this provision the member to be expelled was excluded from voting 
in the Council competent to take the decision concerned. This is 
not the case under Article 6 of the Charter. 

A special sanction is stipulated for violation of the financial 
obligations of the mernlxMs. Article 17, paragraph 2, provides that 
“the expenses of the Organization shall lie borne by the Members 
as apportioned by the General Assembly.” Article 19 stipulates: 
“A Member of the United Nations which is in arrears in the pay¬ 
ment of its financial contributions to the Organization shall have 
no vote in the GeruTal Assembly if the amount of its arrears equals 


ao Cf. infra, pp. 155, 180. 
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or exceeds the amount of the contributions due from it for the 
preceding two full years. The Gcmeral Assembly may, nevertheless, 
permit such a Member to vote if it is satisfied that the failure 
to pay is due to conditions beyond the control of the Member.” 

Suspension from the exercise of the right of voting in the General 
Assembly docs not imply the suspension of the right of voting 
ill the Security C^ouncil or in any other agency of the United 
Nations in case the memlier is represented not only in the General 
Assembly but also in the Sc'curity Council or in any other agency 
of the United Nations. 

Also, Artick' 102 of the ChartiT may be interpreted to provide 
for a sp(?cial sanction: ‘T. Every tn'aty and every international 
agreement entered into by any Member of the United Nations 
after the present Charter comes into force shall as soon as possible 
be registered with the Secretariat and published by it. 2. No 
party to any such treaty or international agreement which has not 
been registered in accordance with the provisions of paragraph 1 
of this Article may invoke that treaty or agreement before any 
organ of the Unik'd Nations.” The analogous provision of the 
Covenant is Article 18; "Every treaty or international engagement 
entc'red into hereafter by any Member of the League shall be 
forthw'ith registered with the Secretariat and shall as soon as 
possible he published by it. No such treaty or international engage¬ 
ment .shall be binding until so n'gistered.” 

The difference between Article 102 of the Charter and Article 
18 of tlie Covenant is that under the Covenant the effect of non¬ 
registration of a treaty was intended to be complete irnalidation 
of the treaty, which effect, with rcspc'ct to treaties concluded by 
members with iionmeinlxTS, was not compatible with general 
international law. Under the Charter, on the other hand, non¬ 
registration of a treaty has only the effect of a relative invalidation: 
a nonregistered treaty is invalid only within the legal realm of 
the United Nations. 

The Charter provides for sanctions against certain, but not 
against all, violations of international law. There may be delicts 
under general international law again.st which no sanctions can be 
applied in accordance with the Charter, even if Article 39 and 
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the resolution of ihc General Assembly “Uniting for Peace” are 
iiiterprett'cl to mean that any conduct of a state wliich may be 
considered by the Security Council or the General Assembly as a 
threat to or bre ach of the iieace is a delict, and the enforcement 
action taktai by the Security Council or in conformity with the 
recoininendation of the General Assembly is a sanction. Nonlul- 
fillment of a treaty obligation, e.g., may not be considered by the 
Sec-iiril\^ Council or by the General Assembly as a threat to or 
breac:h of the pc'ace, and hence not as a delict under tlie Cdiarter, 
but it is a delict under general international law. Howcvct, it is a 
delict under geiuTal international law only because general inter¬ 
national law authorizes the contracting party whose interest is vio¬ 
lated by the nonfulfillment of the treaty to resort to reprisals or war 
against tVie oilier contracting party responsibli^ for the nonfnl- 
fillinent. The (Jliarter in Article 2, paragraph 4, prohibits the mem¬ 
bers from rc'sorting to reprisals or war, that is to say, the CTiarter 
abolishes tlu? sanctions of general international law, insofar as 
these sanctions are to Ix' taken by individual mtanlxTS, by reserv¬ 
ing the use of force to the Organization, but the Charter does not 
provide for colU'ctivc sanctions to be taken by the Organization 
against every conduct of a state which, nndca- general international 
law, is an interuiitioual delict. This is no improvement of general 
international law; and if a legal obligation to behave in a certain 
way is assumed to exist only if a sanction is provided as a reaction 
against the contrary behavior, the Charter has the undesirabk* 
eftect of depriving of their legal character all obligations estab¬ 
lished by general international law which are not at the same 
time obligations under the Charter. 

e. Individual and collective self-defense. The centralization of 
the force monopoly established by the Charter is restricted by 
the right of the members to use force (a) in the exercise of the 
right of self-defense (Article 51) and (b) against former enemy 
states (Articles 107 and 53, paragraph 1). 

The right of self-defense is sometimes presented as the applica¬ 
tion of a much wider right, that of self-preservation. According to 
a doctrine advocated by some writers, a slate may, in the exercise 
of this right of self-preservation, act contrary to any norm of inter- 
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national law, and thus violate any right of another state, if sueh 
action is necessary for its own pn^servation, that is to say, if other¬ 
wise the slate c^annot protect itself against an actual or threatened 
violation of vital interests.'*^ Under such circuTustane(*s a state may 
especially invade the territory of anothc^r state and perform there 
coercive acts. That the state against which the action is directed 
has actually violated or tiireatened to violate a right of the state 
acting in sc‘lf-prescrvation is not required. It is, however, hardly 
possible to prove the existence of such a right of seIf-preser\'ation 
as being established l)y general international law. Only as a reaction 
against a violation of its own right by the conduct of another state 
may a state violate the otherwise legally protected iritcTCsls of 
this state by resorting to re])risals or war. This restriction, how- 
ev(*r, exists with respect to resorting to war only if the prin¬ 
ciple of helium justinn is presupposed as part of positi\e inter¬ 
national law. It is not consistent to reject this principle, to main¬ 
tain that war, tlu? possible violation of almost all the rights 
of the state, is not forbidden, and at the same time to maintain 
tliat the violation of the rights of another state is permitted 
only in the exercise of the right of s(‘lf-i3reser\'ation. Nor is it 
consistemt to maintain, as some writers do, that a state has the 
right to violate tlu' rights of others if such \ iolation is necessary 
for its own preservation, and at the same lime to admit that the 
action taken in the exerci.se of tlu' right of self-j)reservation, al¬ 
though not prohibited by international law and consc^quently no 
delict, remains nevertheh'ss a “violation’’ and requires reparation. 
If the action is not prohibited, it cannot be a violation in the legal 
st'nse of this term, “violation” being identical with “delict”; and if 
the state exercising the so-called right of self-prestrvaiion is obliged 
to repair the damage cau.sed by its action, this action must be a 

In llio case? of The Caroline the Seert'tary of Stat(* of the I'niti'cl Stales of 
Aineriea declared: “Undoubtedly it is just, tliat, while it is admitted that ex¬ 
ceptions to the rul(\s of international law, especially the prineiph* of tlie terri¬ 
torial intejirity of St:it<’S jjrowing out of the Rrtxit law of st'lf-defense do exist, 
thos(? exceptions should he confined to eases in whieh tl»e neeessily of tli:it 
.self-defense is instant, ovc'rxvhelining. and leax'injj: no choice of means, and no 
moment for deliberation.” (Cf. John Ba.s.s«!tt Moore, A Digest of International 
Law (1906), II, 412.) 
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delict, because only an illegally caused damage entails the obliga¬ 
tion of reparation. If the exercise of the so-called right of self- 
preservation is a delict, there can be no “right” of self-preservation. 
What is meant by the “right” of a state to violate in case of neces¬ 
sity the rights of another state is probably only that such a violation 
of the rights of another state is morally excusable. 

There can be no doubt on the other hand, that a right of self- 
defense exists under general international law. It is the right 
of a state to protect itself by the use of force against an illegal 
attack. If resort to war is prohibited by general or particular inter¬ 
national law, the illegal attack may, but need not, consist in an 
act of war. Then the attacked state exercises self-defense by resort¬ 
ing to counterwar. The illegal attack may be the action of indi¬ 
viduals not acting as organs of another state, but operating from 
the territory of another state. TJien the atlaektjd state exercises its 
right of self-defense by using force* against these individuals on 
the territory of the other state only if the latter has violated its obli¬ 
gation to take the measures to prevent or repress the illegal attack. 
For the employment of force on the territory of anoth(T stale is 
equivalent to the employmt^nt of force against the other state; and 
this is permitted only as a reaction against a violation of inter¬ 
national law, that is, in this case, as a reprisal. Under general in¬ 
ternational law the right of self-defense, as the right to use force 
against an illegal use ol force, is implied in the principle of self- 
help. An exi)rcss provision permitting .self-defense is nec(\ssary only 
within a legal order which generally prohibits the use (if force on 
the part of the m(?mbers of the legal community constitutc^d by this 
order. Ihmce the Covc*nanl of the League of Nations and the 
Kcllogg-Hriand Pact did not and need not contain such a provi¬ 
sion. Under the Covenant, which did not prohibit reprisals and 
prohibited war only under definite conditions, self-defense exer¬ 
cised by coiintcTwar against an illegal war was not among these 
conditions. Under the Kollogg-Briand Pact, which likewise did not 
prohibit reprisals, self-defense by couiiterwar against an illegal 
war w^as included in the clause (if the prt^amble permitting war 
against a violator of th(^ pact. However, the Charter of the United 
Nations, which establishes a centralized force monopoly of the 
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Organization, must stipulate tliis right and actually docs so in 
Article 51 which provides: "Nothing in the present Charter shall 
impair the inherent right of individual or collective self-defense 
if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security. Measures 
taken by Members in the exercise of this right of sc’lf-defense 
shall be immediately r(?ported to the Security (Council and shall 
not in any way affect the authority and responsibility of the 
Security Council under the present Charter to take at any time 
such action as it deems necessary in order to maintain or restore 
international peace and security.” This provision restricts the right 
of s(‘lf-defeiise to the case of an "armed attack against a Member 
of the United Nations,” and to the time until the Security Council 
intervenes. It extends this right by authorizing so-called collective 
self-defense, that is, the right of the members to assist an attacked 
member. 

Tlie Charier docs not define the concept of "armed attack.” 
Its interpretation is left to the states involved in the conflict, 
until the Security Council intervenes. It is, then, for this organ 
of the United Nations to decide whether an armed attack has 
occurred and which state is r(?sponsible for it, and to determine 
the specific measures necessary to restore peace. The Charter does 
not bind the Security Council to take enforcement action against 
the aggressor. The Council may take any measure which it considers 
necessary to restore peace. According to the wording of Article 51, 
the right of collective self-defense exists only in case of an armed 
attack against a member. Hence it is doubtful whether members, 
without violating their obligation under Article 2, paragraph 4, may 
assist a nonrnember victim of an armed attack. This question is of 
particular importance in case of a treaty by which members assume 
the obligation to assist nonmembers, contracting parties to the 
treaty, in their defense against an armed attack. Such a treaty is 
the North Atlantic Defense Treaty signed at Washington on April 
4, 1949, to which ten members and two nonmembers (Portugal 
and Italy) are contracting parties. Other treaties organizing collec¬ 
tive self-defense are the Inter-American Treaty of Reciprocal 
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Assistaiu(‘ signed at Rio de. Janeiro on September 2, 1947, the 
Treaty of Ecronoinic, Soeial and Cultural Ca)Ilahoration and 
Collective Self-Defense signt'd at Brussels on March 17, 194(S, and 
the Tn'aly signed by tlu? United States, Australia, and New Zea¬ 
land at San Francisco on Septennber 1, 1951. 

f. Acfioti a^dinsi former enemy states. As to actions against 
forincr enemy states. Article 107 provides: “Nothing in the present 
Charter shall inxalidate or i>reclude action, in relation to any 
State which during the S('cond W^orld War has been an enemy 
of any signateny t(^ the inesent Charter, taken or anthorizc'd as a 
rt^snlt of that war by the (iovernmc'nts having responsibility for 
such action.’' 

Article 52 authorizes tlu* members to (aitiT into r('gional ar- 
rang(‘ments “for dealing with such matters relating to the main¬ 
tenance of international peac(‘ and security as are appropriate 
for regional action," provided that such arrangtriiK'iits are “con¬ 
sistent with th(' Pnrpos(\s and Principles of the United Nations." 
Article 5-3 pro\ifles that under regional arrangeiiR'iits no enforctv 
inent action shall be taken without the authorization of the Security 
Council, “with th(* exc('j)tion of measur(\s against any enenjy State, 
as defined in paiagrapli 2 of this Article, provided for p\irs\rant 
to Article' 107 or in n'gitmal arrangements directed against renewal 
of aggressive policy on the X)art of any such Stati', until such time 
as the Organization may, on request of the Governments conetTued, 
be charged with tlic^ responsibility for preventing further aggres¬ 
sion by such a State." In paragraph 2 of Article 52 the term “enemy 
State" is defined as “any State which during the Second World 
War has been an enemy of any signatory of tlu? jmisent Charter." 
Since Artich? 51 establishing tlie right of collective self-defcmse 
provides that nothing in the (TiartcT shall impair this right (wliich 
implies the right of taking c'nforcemenl action without the authori¬ 
zation of the Sc?curity Council), it may be assumed that under a 
regional arraiigi?m(?nt enforcement action may be taken not only 
under the conditions exx^ressly determin(>d in Article 53, paragraph 
1, but also in the exercise of the right of collective self-defense. 

g. Nonintervention in matters of '^domestic jurisdiction,** An 
important limitation on the functions of the United Nations, 
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though not a restriction of its force monopoly, is established by 
Article 2, paragraph 7, which stipulates: “Nothing contained in 
the present Charier shall authorize the United Nations to inter¬ 
vene in matters which are essentially within the domestic 
jurisdiction of any Slate or shall requin* the Members to submit 
such matters to settlement under the prescMit Charter; but this 
principle shall not prejudice the application of enforcement 
measures under Chapter VII.” In the first words th(? C'hart(T 
]'>n’)hibits the Organization from intervening in matters of domes¬ 
tic jurisdiction “of any State” not only of members. Then the 
Charter r(\stricts tlu^ obligation of the* members to settle their 
disputes by peaceful means by rc‘leasing th(*m from the obligation 
to submit disputes arising out of such matters to settlement under 
the Charter, which probably means to settlement by the peace¬ 
ful m(*ans proNidi'd for in Chapter VI of the (Charter. But it does 
not mean that the members are authorized to settle such a dis- 
I)ut(* by the ('inployinent of force. For in the last part of Article 2, 
paragraph 7, enforc(*mcnt measure's taken by the Organization 
under Chapter VII are excluded from the principle of noninter¬ 
vention. That means that the Security Council may take enforce¬ 
ment action, if the C^ouncil, under Article 39, determines the 
existence of a thr(*at to or brt^ach of the peace. This may m(?an that 
the members, although not obliged to settle by peaceful means 
a dispute arising out of a matter whicli is essentially within the 
domestic jurisdiction of one of the parties to the dispute, are not 
allowed to settle it by the threat or use of force because a threat or 
use of force may always be considered by the Security Council 
to be a thrc'at to or breach of the peace. The centralized force 
monopoly of the Organization is not affected by Article 2, 
])aragraph 7.-*" 

The restricted principle of nonintervention established by Article* 
2, paragraph 7, is not identical with the so-called fundamental right 
of the states which is the reflection of the duty of nonintervention 
imposed upon the states by general international law (see 
mfra, p. 157). The “intervention” prohibited by international law 
is usually defined as dictatorial inh'rference by a state in the 
As to tbo moaning of ‘Momostic jiirisclirtion/’ of. infra, pp, lOlff. 
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affairs of another state. A “dictatorial” interference is an inter- 
fercMKc by the threat or use of force. Article 2, paragraph 7, does 
not prohibit such intervention on the part of the individual states 
—this prohibition is implied in Article 2, paragraph 4—but any 
kind of interference, also nondictatorial interference, on the part 
of tlR' Organization. It is evident that general international law 
does not prohibit interxention under all circumstances: forcible 
interference in the sphere of interests of another state is permitted 
as reaction against a violation of international law. The writers 
who maintain the existence of a fundamental duty of noninter¬ 
vention admit that intervention is permitted by general inter¬ 
national law only under certain circnunstanccs. An analysis of 
the reasons for which a state, according to this doctrine, may have 
a right of iutcTxention against another state shows that inter¬ 
vention, as dictatorial interference by one state in the affairs 
of another state, is permitted only as reaction of the former 
against a xiolation of its right by the latter. Such a doctrine 
is possible only if the helium justum principle is recognized. For it 
is incompatible witlj the view that war, the most radical dicta¬ 
torial interference in tlie affairs of another state, is not forbidd(n 
by general international law. If threat to the p(»ace and bn*ach 
of the peace are to lie considered as violations of the law of the 
United Nations, the intervention of the Security Council permitted 
by Article 2, paragraph 7, is in conformity wu’th the general 
principle concerning intervention established by international law. 

S. War: Regulation of Its Conduct 

International law not only determines under what conditions 
resort to xvar is forbidden as a delict or permitted as a sanction, 
but regulat(\s also the conduct of war regardless of whether the 
w^ar is legal or illegal. The delict committed by resorting to war in 
violation of a rule prohibiting war, and the delict committed by 
violating the rules regulating the conduct of war must be dis¬ 
tinguished. The latter delict may be committed in a legal as well 
as in an illegal war. Whereas the sanctions against a violation 
of the rules prohibiting war are a counterwar resorted to by the 
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attacked state, and reprisals or war resorted to by other stales in 
conformity with treaties concluded for this purpose, the sanctions 
against violations of the rules r(‘gulating the conduct of war can 
be only reprisals taken by a state already at war with the slate 
responsible for such violations of the law. The rules regulating 
the conduct of war are rules of general customary or of particular 
contractual international law. In the latter case? they arc? binding 
only upon the contracting states. The treaties concerned, concluded 
only by some and not by all of the stales of the world, frequently 
contain rules formulating old gcaieral cnsloinary law. The binding 
force of some of these treaties is restricted by the so-called gmeral 
participation clau.se according to wliich the i)ro\isions of the 
treaty shall apply only if all belligerents arc parties to tlie treaty. 
One treaty (the Proclocol of 1925, couccTiiing the use in war of 
asphyxiating, poisonous, and othcT gasc\s) has bc‘('ii signc'd by 
some state's with the resc.?rvati()n that the j^rovisions of the treaty 
shall cc'ase to be binding in relation to any belligerent whose 
armed forces, or the arinc^d forces of whose allit's, do not rt?spcct 
them. 

The most important treaties r(\gulating the conduct of war 
are as follows: 

The Convention (III) relative to the opening of hostilities, 
signed at The Hague, October 18, 1907; the Convention (IV) 
respecting the laws and customs of war on land, signc'd at The 
Hague, October 18, 1907; the Declaration (IV. 3) concerning 
expanding bulh'ts, siginrl at The Hague, July 29, 1899; the 
Declaration (IV, 2) concerning asi^hyxiating gases, sigiu'd at 
The Hague, July 29, 1899; the Protocol prohibiting the use in 
war ol a.sphyxiating, poisonous, or other gas(\s, and of bacterio¬ 
logical methods of warfan*, op(?ned for signature at Geneva, 
June 17, 1925; the Declaration of Paris of April 16, 1856, respecting 
warfare on sea; the Convention (VII) relating to the conversion 
of merchant ships into warships, signed at The Hague, October 
18, 1907; the Convention (VIII) relative to the laying of auto¬ 
matic submarine contact mines, signed at The Hague, October 18, 
1907; the Convention (IX) concerning l)Oinbardment by naval 
forces in time of war, signed at The Hague, October 18, 1907; the 
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Convention (XI) relative to certain restrictions with regard to 
the exercise of the right of capture in naval war, signed at The 
Hague, October 18, 19()7-, the Protocol concerning the use of sub¬ 
marines against merchant vessels, signed at London, November 6, 
1936; the Declaration (XTV) prohibiting the discharge of projectiles 
and (\\plosiv(\s from balloons, sigiu'd at The Hague, October 18, 
1907; the Convention concerning the treatment of sick and wounded 
and of prisoners of war, signed at Geneva, July '29, 1929; the Con¬ 
vention (X), signed at The Hague, October 18, 1907, for the adapta¬ 
tion to maritime warfare of the principl(‘S of tht' Ci(*neva Convention 
of August 22, 1864 for the amelioration of the condition ol 
soldiers wounded in armies in the field (rt'placed with respect 
to warfare on land by the Convention of July 29, 1929); the Con¬ 
vention (V) resi)ecting the rights and diiti(‘s of neutral powiTs 
and persons in case of war on land, signed at The Hague, October 
IS, 1907; th(? Ck)nvention (XIII) concerning the* rights and duties 
of neutral powers in naval war, signed at The Hague, Octo])er 
18, 1907/"^ 

On August 12, 1949, at Geneva, the r(‘pr('sentatives of the 
overwhelming majority of the states of the world signed the Final 
Act of a conference for the protection of war victims, to which 
four conventions wen' attached relating to: (1) the amelioration 
of the condition of woundt'd and sick members of armed forces 
in the field; (2) the amelioration of the condition of wounded and 
sick, and shipwrcck(»d members of the armc^d forces at sea; 
(3) the treatment of prisoners of w^ar; (4) the i)rotection of 
civilian persons in war. Article 2 of each convention contains 
the following provisions: “The i)resciit Convention shall apply to 
all cases of dc'clared war or of any otlur armed conflict wliich 
may arise between two or more of the High Contracting Parti(\s, 
even if the slate of war is not recognized liy any of thcan. *^—The 
Conv(‘ntion shall also apply to all cases of partial or total occupa¬ 
tion of th(? territory of a High Contracting Party, even if the said 

Suhscriuciit rcft^nmccs to these coiivonlions art' usually by Homan luiineral, 
as Ct)n^*OIltion IV. 

In quoted matter the dash, as used here, indicates a paragraph in tlie 
source. 
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oc*ciipalioii rn(‘(*ts with no armed resistance.—Although one of the 
Powers may not be a party to tlie present Convention, the l^owers 
who arc jiarties thereto shall remain bound by the Convention 
in relation to the said Power, if tlie latter acc(‘pts and applies 
the provisions therc‘of.” It is important to note that the first of the 
three provisions extends the application of the Convention beyond 
the case of “war ” in tlie nsvial sense of the word, to all kinds of 
“armed conflicts”; and that according to the third provision, the 
conventions are, conditionally, tn^aties in favor of third States 
—the states not contracting partit\s to the treaties. The condition 
that the noncontracting pow(*r “accepts and applies” tlie provisions 
of the conventions dot‘S not mean that that power has become a 
contracting party. To dc^termine whether this condition is fulfilled 
is left to each contracting party. 

Th(‘ most important rules of international law regulating the 
conduct of war an* as follows: 

a. The heginuing and the end of war. Article; 1 of Convention 
Ill r(*lative to the opening of hostilities provides that hostilities 
between states must not commence without previous and explicit 
warning in the form (*ither of a declaration of war, giving reasons, 
or of an nltimatuni, i.(\, a final proposition terminating negotia¬ 
tions with conditional declaration of war. It is doubtful whether 
this provision, as is oft('ii assumed, is only the codificration of a rule 
of general customary law; it certainly has not been respected in 
many cases. 

The end of war is the beginning of peace. Usually the bellig¬ 
erents conclude a peace treaty which contains a clause to the 
effect that then; shall be p(*ace, or that the state of peace is estab¬ 
lished, or that the state* of war is terminated in the relation between 
the belligerents. This (*lause implies that the contracting parties 
assume the obligation to abstain from further acts of war.'**’ After 
the treaty has come into force, acts of war directed by one party 
against the other are considered to be illegal, a violation of the 

Thi.s obligation is fxpre.s.sly formulated, e.g., in Article I of the Peace 
Treaty of Lausanne, signed by Italy and Turkey on October 18, 1912. “Imme¬ 
diately after the signing of the present treaty the two govt'rnnients pledge them¬ 
selves to take the necessar>^ measures to bring about immediate and simultaneous 
cessation of hostilities.** 
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peace treaty. If the government of one belligerent, in violation of 
the peacre treaty, eontinned to perform acts of war,’*'* the war would 
not be t(Tminat('d. Hence, it is not—as usually assumed—^by the 
peace treaty,''" it is by carrying out the obligation stipulated in the 
peace treaty that the belligerents termiiiate the war. Without a 
peace treaty being concluded, the Congress of the United States 
passed a resolution, approved by the President on July 2, 1921, to 
the effect that “the state of war dc?clar(‘d to exist between the Im¬ 
perial German Ct)vernmcnt and the United States of America by 
the joint resolution of Congress approved April 6, 1917, is hereby 
declared at an end/' This was the ascertainment of the fact that the 
war betwi'cn the* two staU's was terminated. The treaty betw('(m 
the United States and Ct^nnany signed afterward, on August 25, 

Tin's is (liftfK’nt from tlu* c*asc wIktc only parts of the armed forces of 
one ij'nvKiup; llu* fuel lliaV a peace treaty has come into force, 

commit an act of war. In this latter cast* only reparation of th(^ wrong must 
be made. l1«is principle? was applied in The John (2 Dodson, 336 [1818]). The 
peace treaty signed at Ghent on December 24, 1814, by Great Britain and the 
L.’nited States of Americra providc'd that immediately after the ratification of 
the trcat>' orders should be sent out to the* forces on either side to cc*ase from 
further hostilities; and, furtlier, that all vessels Ciiptur<?d by eillu?r party after 
the times specifii'd liy the lrt*aty should be reslorc?d. The John, an American 
vessel, was captured by a British man-of-wai after the expiry’ of the period 
agreed upon, both captor and prize bc'ing in ignorance of the fact that peace 
had been (concluded. Soon afte,r^^M^d the John was lost. A joint commission 
b(jforc which the American Govenimeiit brought a claim for indemnity on 
behalf of the owners of the vessel d<;eided the case in favor of an imlcmnity. 
Cf. Pitt Ccibbelt, Lending Cn.vc.s on International Law ( 1924), II, 344. 

In the case of Kotzias v. Ttjscr (England, High Court of Justice, King’s 
Bench Division, January 1-3, 1920; Annual Digest 1919—1922, Case No. 307) 
the plaintiff based his claim on a policy of insurance effeeted with thc^ defendant 
on NovembcT 2, 1918, whenjby the latter agreed to pay to tlie plaintiff a certain 
sum of moMoy ‘*in the event of ptnice betw’cen Great Britain and Germany not 
l>c;ing concluded on or before the thirtieth day of June one thousand nine hun¬ 
dred and nineteen.” The Court held that peace had not been concluded on or be¬ 
fore June 30, 1919, and the plaintiff w^as therefore entitUxI to recrover the sum 
insured by the policy, inter alia upon grounds of a principle of general interna¬ 
tional law', formulated by the Court as follows: “The authorities show that, in the 
absence of any specific statutory or contractual provision to the contrary, the 
genc’ral rule of international law is that as between civilized Powers who have 
been at w'ar, peace is not concluded until a treaty of peace is finally binding 
upon the belligerents, and that that stage is not reached until ratifications of 
the treaty of peace have been e.xchanged between them.” 
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1921, was not a peace treaty in the specific sense of the term, that 
is to say, a treaty concluded for the purpose of terminating the war, 
but a treaty concluded “to restore friendly relations existing be¬ 
tween the two nations prior to the outbreak of war.” On December 
31,1946, the President of the United States proclaimed “the cessation 
of hostilities of World War 11,” and in a statement explaining the 
proclamation he said that the action did not have “the effect of 
terminating the state of war itself.” But by a joint resolution of 
Congress, approved by the President on OctobcT 19, 1951, “the 
state of war” declared to exist between the United States and 
Germany by the joint resolution of Congress approved on De¬ 
cember 11, 1941, was declared terminated. There arc cases where 
it is impossible to conclude a peace treaty; for instance, when 
one belligerent as an effect of the war ceases to exist, eitluT be¬ 
cause its territory has been annexed by the othcT belligerent 
or because it has been dismembered and new states have been 
established on its territory. Besides, it is doubtful whether a con¬ 
tractual obligation to abstain from further acts of annex! force is 
appropriate with respect to a war which is interpreted to be a 
sanction or a delict. The practice of concluding peace tn^aties for 
the purpose of terminating a war presupposes the view that the war 
is essentially a bilateral action and in itself neither a delict nor a 
sanction. A state cannot assume, by a treaty, the obligation to abstain 
from continuing to wage war if waging war is a dc^lict. This obliga¬ 
tion is already established by the rule of law prohibiting the war. 
And an obligation to terminate a war which has the character of a 
sanction is—at the least—superfluous, since, as a sanction, the war 
is to be terminated as soon as it has fulfilled its purpose. The 
practice of terminating war by a peace treaty is especially 
problematical in case war is a colle('tive sanction directed by an 
international organization, in conformity with its constitution, 
against a dclincpient state. Then the* pc'ace trcxity would have to 
be concluded by thc^ organization on the one hand and the 
delinquent state on the other. In concluding a treaty the con¬ 
tracting parties are on an ecjual footing. No such legal situation 
exists in the relation betwc*en the dclinciuent and the authority 
deciding and executing the sanction. This, of course, holds true 
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only with respect to the specific function of a peace treaty; 
the obligation to n'frain from further acts of war, not with 
respect to other obligations usually imposed by peace treaties 
on the contracting parties. 

b. The individuah against whom the destructive acts of war 
may he directed. War is an enforcement action carried out through 
the armed forces ol one state against another state. This action 
consists in the forcible dt'privation of life, health, personal free¬ 
dom, and proptTty ol human beings. The tendency to restrict the 
destructive effects of war led to the principle that individuals 
who do not directly or indirectly belong to tlur armed forces of 
the state against wliich the war is directed shall not be killed, 
wounded, or made priso\K*rs, and that they si rail not be deprived 
of tluM'r propert\\ except under certain conditions. Ihit it must 
be admitted that since the First World War the distinction be¬ 
tween individuals who belong and those who do not belong to 
the armed forces of a state has bt*como problematical. As to the 
distinction between individuals who belong directh' to the armed 
forces insofar as they participate in the destructive operations 
(killing, wounding, taking prisoners, destroying property)—the 
so-called combatant membi;rs of the armed forces—and indh'id- 
uals who belong only indirectly to the armed forces, insofar as 
they do not participate in the destructive operations, such as 
chaplains, physicians, nurses, and the like—the so-called non- 
combatant members of the armed forces—it is a rule of general 
customary law that the latter must not be kilh;d or wounded. 
They may be made i)risoners of war, with tin? exception of per¬ 
sons whose function it is to take care of the wounded and sick. 
If these persons fall int(j the hands of the enemy, they mii.st not 
be retained as i^risoners of war but must })c n'turned to the 
opponent as soon as possible. Even a combatant must not be 
killed or wounded if he has laid down his arms or, having no 
longer means of defense, has surrendered. It is forbidden to declan; 
that no quarter will be given. The belligerent in whose power the 
prisoners of war are is obliged to rcl(?ase them and to repatriate 
them as soon as the war is terminated. These are rules of cus¬ 
tomary general international law, now also formulated in the 
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Hague Convention of 1907 n'specting tlic laws and customs of 
war on land and in the Geneva Convention of 1929 concerning the 
treatment of sick and wounded.‘^“ 
c. The means of destruction. The rules of intc'rnational law regu¬ 
lating the conduct of war restrict liot only the category of in¬ 
dividuals against whom t!ie dc'structive acts of war may be 
dir(‘ctcd but also tlu^ means of destruction. It is a rule of cus¬ 
tomary general international law, codified in Articles 23(a), (b), 
and (c) of the Regulations of the Hague Convention respecting 

'rhe Genova Coiivt^iiiion of 1919 for llu* proteetion of eiviliiin persons in 
time t)f war iirovides; '‘AiniCLi:: 32. Tlie High Contracliii<r Parties speeifieally 
aj(rei- tluit e.'icli of is proliihiled from taking any ineasure of such eliar- 

aeler as tt) oaAise die yihysieal snlieriiig, or oxltmninatioii of yiToti’cted persons 
in tlieir hands. This proliihition applies not only to murder, lorl\iro, corporal 
imnishineiit, mutilation and mc'tlieal or scientilic experinumts not necossitalcd 
hy the medical treatnu'nt of a protected person, hot also to any othtT measures 
of firulality whether applied by civilian or military ag<'nts. .\htk:i.v: -io. No 
protected person may be jiurii.shcd for an offence lu' or slu‘ has not personally 
coinmiltod. Collective penaltic^s and lik(‘Avis<* all measures of intimidation or 
terrorism an? prohibited. Pillage is prohibited. Reprisals against jirotected 
p«‘rsons and ibeir property are prohibited. AivncLK !> 1. The taking of liostages is 
prohibited.” 

Of particular importance is Artich' 3, which applies to ei\'il w'ar: “In the case 
of armed conflict not of an international vharacUr occnrriiig in tbt* territory 
of one of the High Conlracting Parties, each party to the c'onHiet shall ho 
bomul to apply, as a minimimi, the following iirovisions: ( 1 ) Persons taking 
no active part in llu; bo.stilitics, including iiuanbcrs of armed forces who have 
laitl down their arms and those placed hors dc roinhaf b>' sickness, woimils, 
detention, or any other cause, shall in all circiimstanees be treat(.(l humanely, 
without any adverse distinction founded on race, colour, religion or faith, sex, 
birth or w(;alth, or any other similar crilcria. To tliis end, the following acts are 
and shall remain prohibited at any time and in any place whatsoever with 
respe?ct to the above-mention<*d persons: \ii) vioh?nee to life and persem, in 
particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking 
of hostages; (c) outrages upon personal dignity, in particular Immiliating and 
dt‘gradiiig trc?atment; (d) tlie passing of sentt?nees and tli(» (‘arrxing out of cx- 
(?eutions without previous jiidgmenl pronounet'd hy a regularly eonstituted 
court, affording all the judicial guarantees W'liicli arc recognized as indispensable 
hy civilized peoples. (2) Hie wounded and sick shall he ccdlected ami cared 
for.—An impartial linmanitarian body, .such as tlu' IntiTiiational Committee of 
the Red Cross, may offcT its ser\'i<?c;s to the Parties to the conflict.—The Parties to 
the conflict .should furtlu;r endeavour to bring into force, by means of special 
agreements, all or part of tlie other provi.sioiis of tlu' present Convention.—Th<? 
ajiplication of llie prc'CH'ding provisions .shall not aflccl the legal status of tlie 
Parties to the conflict.” 
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the laws and customs of war on land, that the employment of 
poison or poisoned weapons and of arms, projectiles, or material 
calculated to cause unnecessary suffering and to kill or wound 
treacherously individuals belonging to the hostile nation or army, 
is forbidden. 

By various treaties the use of explosive or expanding bullets 
and projectiles diffusing asphyxiating or deleterious gases, and the 
launching of projectiles or explosives from balloons or other kind 
of aerial \essels has been forbidden. But these trt*aties have been 
ratified only by some and not by all of the states, and the prohibi¬ 
tions referring to air warfare were never respected. 

In conformity with general international law applicable to any 
kind of warfare, Convention IV of 1907 stipulates with respect to 
warfare on land: 

“Article 25. The attack or bomljardment. by whatever means, 
of towns, villages, dwellings, or buildings which are undefended 
is prohibited. Article 26. The officer in command of an attacking 
force must, before? cominencing a bornbardm(‘nt, except in cases 
of assault, do all in his power to warn the authorities. Article 27. 
In sieges and bombardments all necessary steps must be taken 
to spare, as far as possible, buildings dedicated to religion, art, 
science, or charitable purposes, historic monunumts, hospitals, and 
places where the sick and wounded are collected, provided they 
are not being used at the time for military purposes.—It is the 
duty of the besieged to indicate' the presence of such buildings 
or places by distinctive and visible signs, which shall be notified 
to the enemy beforehand. Article 28. The? pillage of a town or 
place, even when taken by assault, is prohibited.” 

Similar provisions arc stipulated by the Hague Convention con¬ 
cerning bombardment by naval forces in time of war. The rules 
laid down in Articles 25, 26, and 27 of Convention IV wc're not 
respected in the air warfare of the two world wars. It may be 
doubted whether they are still to be considen?d as \'alid. 

As to the destruction of enemy property, a rule of general inter¬ 
national law, stipulated also in Article 23(g) of the Regulations 
of Convention IV provides that it is forbidden to destroy private 
or public enemy property unless such destruction be imperatively 
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demanded by the necessities of war. As to the appropriation of 
enemy property, a distinction must be made betwecMi enemy 
property on the own territory of a bellij^erent, and enemy property 
on the territory of the enemy invadtxl by tlie belligerent. There 
is a rule of general international law forbidding the belligerents 
to confiscate private enemy property on their own territory and to 
annul debts due to enemy subjects. But there is no rule of general 
international law prohil)iting a belligerent from confiscating certain 
public property of the enemy on the former's territory. 

d. Belligerent occupation. It is a rule of general international law 
that by mere occupation of enemy territory in the course of war 
the occupied territory does not b(‘COTnc territory of the occupying 
belligerent, or—as it is usually formulated—^the occupying belliger¬ 
ent power dot's not actpiire sovereignty over this territory, which 
remains territory of the state against which the war is directed. 
The occupying belligerent is obliged to administer the territory 
in a way determined by international law. Tlie rules concerned 
arc formulated in Articles 42-56 of the Begulations attached to 
(Convention I\^ According to Article 42, the territory is considered 
occupied when and insofar as it is actually placed under the 
authority of the hostile army. According to Article 43, the occu¬ 
pying state “shall take all the measures in his power to restore, 
and ensure, as far as possible, public order and safety, while 
respecting, unless absolutely prevented, the laws in force in the 
country.” The occupying power may change the existing—substan¬ 
tive as well as procedural—law of the occupied territory only 
insofar as such change is necessary for the safety of its armed 
forces.-'*'* The occupying pow’er is expressly forbidden “to force 

During the bellijjCTcnl occupation of Belgium in the First World War by 
Germany the Cernian governor-general i.s.sued, on August 8, 1918, an order 
prohibiting the sale of vegetables before they had been gathered. In Borhart v. 
Committee of Supplies of Corneux (.Annual Dige.st 191f)-1922, Ca.se No. 327) 
the Belgian Court of Ai)peal of Liege, on February 28, 1920, held that a con- 
trad concluded in violation of this order was void. It stated that the occupying 
power acted in the place of the legitimate authority which for the time being 
had been ousted, and in conformity with the provisions of Article 43 of the 
Hague Convention. But, in De Brabant and Gossclin v. T. and A. Florent 
(Annual Dige.st 1919-1922, Case No. 328) the Court of Appeal of Brussels, 
on July 22, 1920, held that the German order of August 8, 1918, was not made 
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the inhabitants of territory occupied by it to furnish information 
about the army of the other belligerent, or about its means of 
deftmse” (Article 44), and "to compel the inhabitants of occupied 
territory to swear allegiance to the hostile Power” (Article 45). 
"Family honor and rights, the lixes of persons, and privates prop- 
t;rty.> as well as religious convictions and practice, mv\st be re- 
spected” (Article 46). 

As to enemy propcTty on the occupied territory. Article 46 
provides that "prixate property cannot 1 k‘ confiscated.” Article* 47 
of the Regulations prohibits pillage. Rut Article 53, paragrai:)h 2, 
of the R(.‘giilations stipulates: "An army of occupation can only 
lake possession of cash, funds, and realizable securities which 
are strictly the property of tlu* Stale, dc'pots of arms, means of 

with a view lo assiirins piihlit; ortltT and security, but to starving tlie population. 
It went be>()nd tlic powers giv<*n (o tlu? oeeupant by Articli^ 43 ol lb(‘ ll.igue 
C«n\erition; it never bad the loree of law and cannol therefore avoid an agree- 
riurnt prop(‘rly ecmcliided b> lli(‘ j>arties. li» Mathol v. Longue (Annual Digest 
10J9-lU22j Case No. 320) ll\e Court of Appeal of Liege, on February 10, 1021, 
went a.s far as lo slate that tbe ordtTs of ihi- oieupying power arc not laws, 
but siniply eouuuands tbe military aiitborily of the occupant; ibat it is 
logically and legally inadniissnjl(‘ to say that “Artich' 43 of tlic^ Hague Con¬ 
vention conferred upon the occ upying Power a positive right lo legislate; . . . 
that all tliat was intt?nded . . . was to restrict the abuse of force by the occupant 
and not to give liini or recognize liiin as po.s.s(\ssing any aulbority in the sphere 
of law.” 

lu Adriaensscus t:.. Ministere Publie (Annual Digest 1910-1022, Case No. 
332) the Tlelgian Police Court of Antweri^ (1919) held that the decision of a 
judge appointed by tbe f)ccupyiug power was null and void. The court stated 
that the oecui)ying power had no right lo int(?rfere in tlie judicial business of 
the coiiTilry. Having only a temporary powt-r over the country', it could not 
confer upon a judge appoiuU*d by itself the secairity of tc'niire required hy tlie 
eonslilulion. Accordingly, H. Q. (the judge appointed by the oeeiipyiug power) 
could not be n^garded as a regularly appointed Belgian magistrate, seeing ibat 
the oecupying power bad cxciis<»d tlie eitizens whom it appointed to j-mldie 
olliees from taking the political fiath r(‘(iiiired by the Belgian Law of June IS, 
1869. But in the Carinthia (Removal of Judfies) Casa (Annual Dig<'st 1919- 
1922, Case No. 333) tlu? Austrian Supreme Court in Civil Matters (1919) behl 
that the decision of a district court, the president of which bad lietm removed dur¬ 
ing the bc.'lligercnt occupation of Carinthia by the occupying troops of Yugoslavia 
and replaced by a judge appointed by them, w'as valid. The Austrian Suiinain* 
Court stated that, according lo Article 43 of the Hague Convention respecting 
the laws and customs of war on land, tlie occupant is entitled to take steps for 
the maintenance of ijublic order and security. 
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transport, stores and supplies, and, generally, all movable prop¬ 
erty belonging to the State which may be used for military 
operations. All appliances, whether on land, at sea, or m the air, 
adapted for the; truiisinission of news, or for the transport of persons 
or things, e^xchisive^ of eases governed by naval law, depots of 
arms, and, generally, all Icinds ol munitions of war, may be seized, 
even if they belong to j)rb'ate individuals, but must be restored 
and compensation fixed when peace is made.” Public immovable 
projHTty of the enemy cannot be appropriat(‘d as long as the 
oeciipant belligerent power has not extended its sovereignty 
over the occupied territory. Article 55 of the Regulations of (Con¬ 
vention IV, in conformity with gtmcral international law provides: 
“Tlie occupying State; shall be regarded! only as administrator and 
usufructuary of public buildings, real estate, forests, and agricul¬ 
tural estates belonging to the hostile' State, and situate*d in tlie 
occupied country. It must safe;guarel the capital of these proper- 
tie;s, and administer themi in acce^rdance with the niles of usufruct. ’ 
And Article 56 provides: “The property of municipalities, that of 
institutions dedicated to religion, charity and (;ducatieu\, the arts 
and sciences, (;ven when State property, shall be treated as private 
prope;rty. All seizure of, elestructiori or wilful damage done to insti¬ 
tutions of this character, historic monuments, works of art and 
science, is forbidden, and should be made the subject of legal 
proceedings.” 

The principle that enemy territory occupied by a belligerent in 
course of war remains the territory of the state against which the 
war is directed, can apply only as long as this community still 
exists as a state within the meaning of international law. This is 
hardly the case if, after occupation of the whole territory of an 
enemy state, its armed forces are c()mpk;tely defeated so that 
no further resistance is possible and its national government is 
abolished by the victorious state. Then the vanquished commu¬ 
nity is dei;)rived of one of the essential elements of a state in 
the sense of international law: an effective and independent 
government, and hence has lost its character as a state. If the 
territory is not to be considered a stateless territory, it must b(' 
considered to be under the sov(;rcignty of the occupant bellig- 
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erent which—in such a ease—ceases to he restricted by the rules 
concerning belligerent occupation. This was the ease with the terri¬ 
tory of the German Reich occupied in the Second \^^orld War after 
the complete defeat and surrender of its armed forces. In view of 
the fact that the last national government of the German Reich 
was abolished, il may be assumed that this state ceased to exist as 
a subject of international law. If a belligerent state ceases legally 
to exist as an effect of the defeat, as, e.g., the Austro-Hungarian 
Monarchy in the First World War, or tlie German Reich in the 
Second World War, no peace treaty or any other treaty can be 
concluded with this state for the purpose of transf(Tring the terri¬ 
tory concerned, or parts of it, to the victorious or any other state. 

Hex r. BntinJL ex parte Kuechenmeister (1947 Law Itrports, King’s 
Bfnch Division 41 ), at tiio hearing tif tlu- application ol C. W. Kiicrhc'nincister, 
a German national inlcrnod as an alic*n enemy in a British camp for a writ of 
habeas corpus, before the divisional court a ccTlilicatc^ dated April 2, 1946, 
from the Britisli Seen'tary of State for Foreign Affairs was produced by the 
Attorney Genc?ral. It staled “(I) That under paragraph 5 of the preamble 
to the declaration, dated June 5, 1945, of the unconditional surn'nder of 
Germany, the governments of the lJiiit<.*d Kingdom, the United States of 
America, the Union of Soviet Socialist Republics and France assumed ‘supreme 
authority with respect to Germany, including all the powders possessed by the 
German government, the High Command and any State, municipal or local 
government or authority. The assumption, for the puqx)wSes stated above, of the 
said authority and powers does not cff(;ct the annexation of Germany.’ (2) That 
in consefiuence of this declaration Germany still exists as a Stater and Gcnnan 
nationality as a nationality, but the Alliexl Control Commission are the agency 
through which the Government of Germany is carried on. (3) No treaty of 
peace or declaration of the Allied Powers having been made terminating the 
stall? of war with Germany, Ilis Majesty is still in a state of war with Germany, 
although, as provided in the declaratiim of surrender, all active hostilities have? 
ceased.” The divisional i?ourt held “that the certificate was conclusive as to the 
matters it purix>rted to certify; the ai^plicant remained in consequence an 
alien enemy notwithstanding the unconditional surrender of Germany; and that 
as an alien enemy interned in this country he could not apply for a writ of 
habeas corpus.” In his ai)pc:al the applicant’s counsel submitted that the applicant 
was not an alien enemy. He stated that “the central Gcnnan Government of 
Germany was . . . displaced, and its place completely taken by a government 
composed of the four United Nations. War predicates at least one other State 
against which the war is waged, and the declaration of Berlin ended Germany, 
for the time being, as a separate State. In support of that proposition he 
argued that a sovereign State which has no sovereign government is a con¬ 
tradiction in terms; and that, even if su(?h a State be possible in international 
law, a State which has no national government cannot wage a war or be at 
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On the territory of the abolished state a new state or some new 
states may be established. This was the case with the territory 
of the defeated Austro-Hungarian Monarchy, which was the terri¬ 
tory of two united states. On this territory the Czechoslovakian and 
the Austrian Republics, and part of Poland have been established. 
This is also the case with the territory of the German Reich on 
which two new states came into existence: the western German 
state, called the Federal Republic of Germany; and the eastern 
German State, called the German Democratic Republic. But the 
new state or the new states, which have not been at war with the 
victorious state, cannot conclude a peace treaty and are not entitled 
to dispose of other territory but their own. That the Austrian 
Republic was forced to conclude a peace treaty with the Allied 
and Associated Powers, although this new state was not at war 
with the states which by their victory brought the Austro-Hungarian 
Monarchy to dismemberment, and that the Austrian Republic 
was forced to dispose in this treaty of territory of the disappeared 
state which never was territory of the Austrian Republic, was 
based on the fiction that the Austrian Republic was identical with 
the Austrian Monarchy. In the case of the German Reich, the gov¬ 
ernments of the occupant powers maintained the fiction that it 
continued to (»xist even after the abolishment of its last national 
government, and on the basis of this fiction it was assumed tluit 
the territory of the German Reich occupied by the four \'ict()rious 
powers w'as not under their sovereignty, but remained under the 
sovereignty of the German Reich. But the administration of the 
occupied t('rritory was in no way in conformity with the rules con¬ 
cerning belligerent occupation. 

e. Warfare on sea. There are special rules of international law 
which apply only to warfare on sea. The most important of these 
rules are as follows: Tlie armed forces engaged in warfare on sea 
consist chiefly of mcn-of-w^ar. Only men-of-war may perform acts of 

war.” Blit tlie Court held that “the Certific‘;ite of the Secretary of State for 
Foreign Affairs, which says in terms that wi! arc still at war witli Germany, is 
binding at least in our municipal law', and therefore on all the King’s courts. . . . 
In our municipal law, whether it differs from international law or not, a .state 
of war can continue, and the war with Germany is continuing, in .spite of the 
fact that Germany thus ceased to have any independent central government. . . .” 
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war and exercise the right of capture in maritime warfare. They must 
be distinguishable by external marks, such as a special flag, from 
merchant vessels. Merchant ships may be converted into warships 
under conditions determined by the Convention VII. They must 
be “placed under the direct authority, immediate control, and 
responsibility of tlie Power whose flag they fly/’ and they “must 
bear th(^ external marks whicli distinguish the war-ships of their 
nationality. The commander must be in the service of the Stale 
and duly commissioned by the competent authorities. His name 
must figure on the list of the officers of the fighting fleet. The crew 
must be subject to military discipline. Every merchant ship con¬ 
verted into a war-sliip must obserx'e in its operations the laws and 
customs of war. A belligerent who converts a merchant ship into 
a war-ship must, as soon as possible, announce' such coiiN ersion in 
the list of war-ships.'' Merchant ships not converted into warships 
may be armed for the purpose of defending thcmsc^lves against 
attack. Privateering, that is, the fonnerly observc'd practice of com- 
mi.ssioning private vessels through lettcTS of marque to perform acts 
of war on sea and especially to capture enemy merchant vessels, 
is now forbidden by the Declaration of Paris of 1856. By Conxen- 
tion VIII of 1907 the laying of automatic submarine contact mines 
is n’stricted, and by Convention IX of 1907 the bombardmc'nt by 
naval forces of undefended ports, towns, villages, dwellings, or 
buildings is forbidden (Article 1). Excepted by Article 2 are 
“military w^orks, military or naval establishments, depots of arms 
or war materiel^ workshops or plant which could be utilized for 
the needs of the hostile flciet or army, and the; .ships of war in the 
harbor." Article 5 provides: “In bombardments by naval forces all 
the necessary measures must be taken by the commander to span? 
as far as possible sacred edifices, buildings used for artistic, scien¬ 
tific, or charitable purposejs, historic monuments, hosj^itals, and 
places where the sick or wounded are collected, on the iind(?r- 
standing that they are not used at the same time for military 
purposes.” 

Whereas private enemy property in warfare on land is in prin¬ 
ciple safe from appropriation, in warfare on sea private enemy 
vessels and private enemy goods thereon or on the public ships 
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of the enemy may l)e seized and appropriattxl. According to a 
rule of general international law, the nationality of a ship is deter¬ 
mined by the flag under which it legitimately sails. Hence in time 
of war a ship is to he corisidercjd as a ntMitral and not as an enemy 
ship only if it legitimately sails under the flag of a neutral state. 
The men-of-war of tlie belligerents liave the right to visit and to 
S(^arch merchant v(\ssels in order to ascertain the real nationality of 
the ship. Enemy goods on a neutral ship must not be seized (neutral 
flag covers eru^my goods) with the exception of contraband of war/’ 
a ruh' 1‘xpressly stipulated by the Declaration of I’aris of 1S56. CJon- 
lra])and of war are goods the transport of wliicli to tVie enemy is 
forbidden by eithcT belligerent in conformity with general inttT- 
national law. The a}:)propriation of a i^rivate enemy vessel and 
privat(' ('iKMny goods thereon, in contradistinction to captured public 
c‘i»einy vessels, is not possible without a decision enactc'd to this effect 
by a prize court of the capturing belligerent. Prize' courts are national 
courts of the belligerc'iits having jurisdiction to adjudicate upon caj)- 
tnr(‘ at s('a in timci of war. Hieir (\slablishm(*nt is provid(?(l for by 
general international law. and the national law which they apply 
must be in conformity with the rules of international law regulat¬ 
ing capture at sea. Convention XI (Article's 5 and 6) provides: 
“WIk'm an ('lu'iny merchant ship is captured by a belligerent, such 
of its crew as are nationals of a neutral State are not made pris¬ 
oners of war. The same ruh' applies in the case of the captain and 
officers likewise nationals of a neutral State, if they promise 
formally in writing not to serve on an enemy ship whih' the war 
lasts. The captain, officers, and members of the crew, wlien nationals 
of the enemy Stat(', are not made prisoners of war, on condition 
that tliey make a formal j)romi.se in writing, not to undertake, 
while hostilities last, any service connected with the operations 
of the war.’ This Cannention contains the general participation 
clause. 

Destruction of the enemy merchant vessel before adjudication 
by a prize court is permitted in case the vessel oflers resistance 
against search and sc'izurc, or in case of necessity. But bc’ifore 
destroying the vessel the captor must remove the persons on board 


Cf. infra, p. 128. 
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(crew and passengers) and the ship’s papers; and submit the case 
to a priz(' court to decide w’hc'ther capture and destruction were 
legal. Thes(^ rules of general international law apply also to sub¬ 
marines. The treaty signed by the United States, Great Britain, 
France, Italy, and Japan in London on April 22, 1930, and the 
Protocol signed in London on November 6, 1936, and adhered to 
by other staU*s, expressly stix3ulates: “In their action with regard 
to merchant sliijis, submarines must conform to the rules of inter¬ 
national law to which surface vessels are subjected.”'*- 

Exceptionally, neutral ships and neutral goods may be seized 
and ajipropriated by the belligerents under the following circiiin- 
slances: (a) In case a neutral merchant shij') resists visit or search 

Cf. tljc famous case The Lu&itunia (United State's, I^istrict Court, Southern 
District of New York, 1918, 251 Federal Reporter 715). During tlie First 
World War, on May 1, 1915, the British passinger-carrying incrchaiitiiiaii 
iMstiUinia sailed from New York, bound for Liverpool, with 1,257 jiassf'ngers 
and a cTt*w of 702, making a total of 1,959 souls on board, mc?n, women, and 
children. At approximately 2:10 on the afternoon of May 7, 1915, weather clear 
and sea smooth, without warning, the ve.sscl was ti)rpedocd and went down 
by the h<?ad in about 18 minutes, with an ultimate tragic loss of life of 1,195. 
Numerous suits having bctm begun against the Cunard Steamship Company, 
Limited, tlu* owner of tht? vessel, proceeding was l)rought by the steamship 
company, as petitioner, to obtain an adjudication as to liabilit>', and to limit 
petitioner’s liability to its interest in the vessel and her pending freight. The 
court staled inter alia: ‘‘There is, of course, no doubt as to tin* right to make 
prize of an enemy .ship on the high seas, and, under certain conditions, to 
destroy lier, and eciually no doubt of the obligation to safeguard the lives of 
all p(?r.sons a!>oard whether passengers or crew. . . The court referred to section 
116 of the German Prize Code, in force at the dale of the Lusitania's destruction, 
wliic:h provided: “Before proceeding to a destruction of the vessel, the safety 
of all persons on board, and, so far as possible, their effects, is to he provided 
for, and all .ship's papers and other evidentary material, which, according to 
the views of the persons at intere.st, is of value for the formulation of the judg¬ 
ment of tlie Prizti Court, an' to be taken over by the commander.” The court 
held: “Thus, when the Lusitania sailed from New York, her owner and master 
were justified in belic.'ving tliat, whatever else had then^tofore happ(;ned, this 
simple, liiirnanc, and universally ae(;ept(.*d principle would not he violated. . . . 
The fault, therefore, must he laid upon those wlio are resiKMisihle for the sink¬ 
ing of the vessel, in the legal as well as moral sense. It is thercfort^ not the 
Cunard Line, petitioner, which must be held liable for the loss of life and 
property. The cause of the sinking of the Lusitania was the illegal act of the 
Imperial German government, ac-ting through its instrument, the submarine 
commander, and violating a cherished and humane nile observed, until this 
war, by even the bitterest antagonists. . . 





81 


The Nature of International Law 

it may be captured, and the ship, after adjudication by a prize 
court, confiscated. Whether the cargo is also liable to confiscation 
is disputed, (b) In case of breach of blockade by a neutral mer¬ 
chant ship the latter may be captured and after adjudication by a 
prize court confiscated. Whether and to what extcuit the cargo 
also is liable to confiscation is disputed. Blockade is the shutting 
up by warships of the enemy’s coast or i)art of it so as to prevent 
ingress and egress of .ships and aircraft. According to the Declara¬ 
tion of Paris of 1856 the blockade must be effecti\'e in order to 
liax e the legal conseciuence just mentioned.'* ' (c) In case a neutral 
merchant ship carri(\s contraband of war, the latter may be con¬ 
fiscated after adjudication by a prize court. Whether the ship and 
the innocent part of its cargo is also liable to confiscation is dis¬ 
puted. (d) In case of so-called unneutral service, i.e., in case a 
neutral merchant ship carries certain pt'rsoiis such as members 
of the armc'd forces of the enemy, agents of the army, and the like, 
or dispatches for the enemy, the ship may be captured and after 
adjudication by a i^rize court, eonfiscalx^d. Also, according to the 
practice of some states, that part of the cargo which belongs 
to the owner of the ship may be confiscated. 

f. Air xoarfarc. There are lio valid rules of general international 
law applicable to air warfare w'hich are not applicable to other 
kinds of warfare. Thus, the principles of immunity of noncorn- 
batants as well as the prohibition of the boml)ardment of unde¬ 
fended places apply—according to the original intention—certainly 
also to air warfare. But it is doubtful whether they have not become 
obsolete by the i^ractice of the belligerents during the two world 
wars. 

g. Neutrality tinder general international law. A belligerent is 
under international obligations not only toward the state with 
which it is at war but also toward the neutral states; and the neutral 
states are under international obligations toward the belligerents. 

In the ca.se GeApel v. Smith (7 Law Reports, Queen’s Bench Division 404) 
the British Court of Queen’s Bench (1872) .stated with respect to blockade: 
‘‘It is a restraint, provided the blockade is effective; and in the eye of the law 
a blockade is effective if the enemie.s* .ships are in such number and position as 
to render the running of the blockade a matter of danger, although some 
vessels may succeed in getting through.” 
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A state is neutral in relation to stales involved in a war. The 
slat(' is lU'iitral as long as it does not lake part in this Avar. 

It is usual to characteri/.e the attitude which a neutral state is 
obliged to adopt toward the belligerents as impartiality. This atti¬ 
tude consists in the fulfillment of specific obligations established 
by gt'ueral international law aiKl codified in CAmventions V and 
XIIT of 1907. The most imx>orlant of these obligations'*'* are the 
obligation of the neutral slate to refrain from giving assistances 
to one of the belligerents as may be detrimtMital to the other; the 
obligation to refrain from inflicting injuries on oik' of tlu* l)ellig(Tents 
as may benefit the other; and the oV)hgation to refrain from grant¬ 
ing any facilitit's whatever for military operations of the belliger¬ 
ents: but not lfi(* obligation to prohibit its own nationals from 
supplying belligerents with such facilities,*'■ yet the obligation to 
prevent the fitting out or arming of any \(\sscl within its jurisdic¬ 
tion which it has reason to bclie\c is intended to cruise, or engage 
in liostile operations against citluT belliger(*nt, and to pnwent tht^ 
dei^arture from its jurisdiction of any \(\ssel inlendt‘d to cruis(\ 
or engage in hostile operations, which had been adapted entiri^ly 
or partly witliiri its jurisdiction for us(' in war;*" the obligation to 


** As lo the funnaliilion of these obligations, ef. b. ()j>penheini, Inlcniational 
Laii\ 0th eih, edited l)y H. Lanterpaelil ( 1944) Vol II., §§ 29-^ff. 

In Pcarstm r. Parson (I nited States, Cirenil Court, Faslern Distriet of 
Louisiana, 1001, 108 Federal Report<*r 461) the court staled: “'rhe principle 
that netitral citizens may lawfulh' sell to li<‘llip;f'r(.'nt.s luts long since Wen sctUvvl 
in tin’s c«^niitry ])y llie hightvst judicial authority. In the cas(' of The Smitissima 
Trinidad, 7 Wln^at. o40, Mr. Justice Stor>, as llu* organ of the SnpreiiH? C'onrl 
[18221, s:ud: “Tiler..- is nothing in onr laws or in tlie law of nations that forbids 
onr eili/('ns from .sending armed ve.s.sels, as W(41 as innnitions of war, to foreign 
ports for sale. It is a eoiiiiiKTeial aclvimtnre which no nation is I)Oimd to prohibit, 
and which only exposes the persons tmgaged in it to the p<’nally of confiscalion.* 
See, also, the (.Mse of The licrmuda [1865| 8 Wall. 551. ...” (’f. also Pearson 
V. Allis Chalmers Company (Ihiited States, Circuit Court, Milwaiikc^e County, 
Wisconsin, 1915; 11 American Journal of International Iaiw [1917] 883). 

In The Alabama Claims (United Statc*s-Great Britain, Claims Arbitration, 
1872, 4 Papers Relating to the Treaty of Washington of 1871 [42d Cong., 3d 
Sess., Fx. Dof . 11) an arbitral tribunal was established by a treaty entercid into 
by the United Stales and Great Britain, on May 8, 1871, to decide a dispute 
which had arisen out of acts committed by several vessels eonslriicted in England 
for the Confederate Nav>' to be used in the Civil War. Article. VI of the treaty 
provided: 'Tn deciding the matters submitted to the Arbitrators, they shall be 
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pn^vent the belligerents from making use of its neutral territory 
and its resources for military piirposc\s during the war;^" and the. 
obligation to prevent each belligerent from interfering with the 
neutral’s legitimate interc-oiirse with the other belligerent. The 

j^ovcTMcd Viy i1k' lolltAving ihroe rnlcs, wlvith \ipou hy the UigU 

C^oiilTaetiiiii? Parli(.\s as rules to hv. taken as apj)licable to tlie ease, and by si.u‘b 
priiieii>lc’s of international law not ineonsislc‘nt therewith as the Arbitrators 
shall determine to liave Ix'eii appli(.*al)l(‘ to tlie (‘as(.*. 

“Rules: A neutral gov'enimeiit is bound 

“J^’irst, to use tin*' dili^en(‘<i to jnevent the fitlinp: out, arming or (‘(piipjjini;, 
within its jnrisdietion, of any vessel whieh it has reasonable ground to believe 
is inttMided to cruise or to ( arry on war against a Power with which it is at 
peace; and also to use like diligence to prevent tlie departure' from its jurisdiction 
oJ any v(*ssel inteiidt'd to irruise or carr\' on war as above, sneli vessel h:iving bt'cii 
sjK'eially adapted, in whole* or in part, within its jurisdiction, to warlike use. 

“Secondly, not to permit or sufler either In'lligerent to make use td' its ports 
or waters as the base of naval ojx^rations against tlie other, or lor tlu* purpose* 
of tl le renewal or augmeiitallori of militaiy suiijilies or arms, or th(^ recruitment 
of men. 

“’I’hirdly, to exeri'ise due diligence in its own ports and waters, and, as to all 
persons within its judisdietioii, to prevent any violation of th(? foregoing obliga¬ 
tions and diiti<‘s. 

“fh.'r Britannic Majesty has commanded her High Commissioners and 
PlenipotciiLiaries to declare that Her Ma|<*sly’s Government cannot assent to 
the loregoiiig rules as a stateuu*nl of principles of iiilernatioiial law which were 
in force at tlu' time when the claims mentioned in Artii-h* I arose, but that Her 
Majesh's Government in order to evince its desire of strengthening the fric^ndly 
n‘Iations belwet'n the two eonnlries and of making satisfaelorx' pros ision for the 
future, agrees that in deciding the ({uestions betw(*en tin? two eonnlries arising 
out of tliose claims, the Arbitrators should a.ssume that Her Majesty's Goveni- 
nienl had undertaken to act upon the prineiples set forth in these rules. 

“And the High Camlraeting Parties agree to obst:r\'e these rules as between 
themselves in future, and to bring them to the knowledge* of other maritime 
PowiTS, and to iiivilt? them to aeeedi: to them.” 

Ailieles 21 and 22 of Convention XIII provide: “Auticm-. 21. A prize may 
only be brought into a neutral port on aec*ount of iinseaworthint'ss, .stress of 
W(»atheT, or want of fiu*l or pros isions. ll must leave as .soon as the eircumstanees 
whieh justified its entry are at an end. If it does not, the neutral Power must 
order it to leave at onec*; should it fail to obey, the ntailral Power ninsl employ 
the nic*aiis at its disposal to rel(*a.se it with its ofliciTs and crew and to iiil(‘rn the 
prize crew. Autici.e 22. A neutral Power must, similarly, reh'ase a prize brought 
into one of its ports undi*r eireumstanc*es other than those roferrt'd to in Article 
21 .” 

The SicarriMp Appam (Uiiil«.*d Slates, Supreme Court, .1917, 243 U.S. 124), 
a British cargo and passenger .steuinship, was captured during the First Woild 
War l)>' the German cruiser Moetvc and brought by a prize crew into a port 
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most important obligations of the belligerent arc the obligation to 
refrain from maJeing use of neutral territory for military purposes 
and from interfering with the legitimate intercourse of the neutral 
states with the other belligerents and the obligation to refrain from 
appropriating neutral goods on enemy ships, with the excei)tion 
of contraband. As pointed out, belligerents have the right to ap¬ 
propriate neutral merchant ships for breach of blockade and to 
apx^ropriate contraband on a neutral vessel. 

Most of tlu' writers on international law maintain that under 
general international law tlu‘re is no obligation of the states to be 
and to remain neutral in a war between other states. The lack of 
such obligation is not inconsistent with the obligation of a state 
to adopt an altitude of imx^artiality toward the belligerents in a 
war in which tlu' state is not iinolved, as long as it is not involvetl, 
provided that under general international law a slate may resort 
to war against an>' other state for any rea.son w'hatever. By resort¬ 
ing to war against one of the belligerents the neutral state does 
not violate the obligations it has as a neutral state; it simply termi¬ 
nates its status of neutrality. On the otlier hand, violation of the 
obligations w'hich a neutral state has tow'urd the; belligerents is 
not identical with ending the status of neutrality, which is termi¬ 
nated only by tlu' outbreak of war betw’een the neutral state and a 
belligerent. How'cver, the statement that under general interna¬ 
tional law there is no obligation to be or to remain neutral is not 
quite correct, if the helhmi justiim principle is assumed to be ])art 
of positive international law. According to this x)rhJciple, not only 

of the United Stalos, at that time a neutral 1 \)W(t. J3y order of the American 
(Tovcrnineiit the (T(*w and tiie passengers of ship were liberated, and llie 
prize* (TOW was int(?riiod. A suit brought Ijy the owners of the Appam to recover 
possession of tlie v(*sscl and a suit l^roiighl by tin; master of the Appam to r(;eo^'or 
possession of the cargo were decided in favor of the libellants. In its opinion the 
Supnnnc Court staled mter alia: “It was not the inirpose to bring the vessel 
here within the privileges iinivcTsally recognized in int(*mational law, i.<?., for 
necessary fiK.*! or provisions, or because of stress of weather or necessity of 
repairs, and to leave as soon as the cause of such entry was satisfied or rcanoved 
. . . She [the Apprwi] . . . was sent into the American port with lh(j iiitenti(}ii of 
being kept there indefinitely . . . We cannot avoid the conclusion that in thus 
making use of an American port there was u clear breach of the neutral rights 
of this government, as recognized under the principles of international law 
governing the obligations of neutrals . . 
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the state whose right has been violated by another state is author¬ 
ized to resort to war against the delinquent state, but also other 
states may, in assisting the violated state, resort to war against 
the delinquent state. But they are not obliged to resort to war 
against the delinquent state, even if this state is guilty of having 
resorted to an illegal war. Hence they may or may not remain 
neutyal. But they are obliged not to resort to war against the bellig¬ 
erent whose war is legal. In other words, third states may take part 
in a war on the side of the belligerent waging a legal war, but tlicy 
must not take part in a war on the side of a belligerent w^aging 
an illegal war. If they choose not to resort to war against the delin- 
ciuent belligerent, if they remain neutral, they are under the obli¬ 
gation of impartiality. That means that they arc not allowed to 
take measures short of war exclusively against tht? delinquent state. 
Being allowed to resort to war against the belligerent guilty of 
ha\’ing resorted to an illegal war, but not being allowed to take 
measures short of war against this state, seems to b(' not consistent. 
But, if it is assumed that according to the bellurn justum principle 
the states are not only permitted to resort to war against the bellig- 
ercMit guilty of hav'ing r(\sorted to an illegal war but als(» to take 
measures short of war against this belligerent, then the fundamental 
princii^le of the institution of neutrality—the obligation of impar¬ 
tiality—would be incompatible with the hdUnn justum doctrine. 

h. Neutrality under the Covenant. It stands to reason that a 
state, by an international agreement may assume the obligation 
to remain neutral in a definite war or in all wars. In the latter case 
one speaks of a permanent neutrality or of neutralization of a 
state. For the time being only the Swiss Confederation is such a 
neutralized state (dc’claration signed on March 20, 1815, by Great 
Britain, Austria, France, Portugal, Prussia, Spain, Sweden, and 
Russia, and accedc'd to by Swu'tzerland on May 27, 1815). Like¬ 
wise a state may assume by an international agreement the obli¬ 
gation not to remain neutral, that is to say the obligation to resort 
to war on the side of a belligerent; but if the bcllttm justuin prin¬ 
ciple is supposed to be positive law, a state may assume only the 
obligation to participate in a war on the side of a belligerent waging 
a legal war. Another question is whe^ther a state may assume by 
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a treaty tlie obligation to perform, in case of a war between otlier 
stales, certain acts short of war inconsistent with the obligations 
of a neutral state. Such a trc'aty obligation is establish(jcl by Article 
16 of the Covenant of the League of Nations. Paragraph 1 of this 
article obliges the nicmbcrs of the l.,eagiie to take certain economic 
sanctions against a member which in violation of the (Covenant 
resorted to war against another membt'r. Thc'se economic sanctions 
which a member is obliged to take, evt'n it it does not itself resort 
to war against tl»e delinquent state (not l)eing obligt^d to take the 
military sanc'tions rcftTred to in paragraph 2), are inconsistent with 
the obligation it has as a neutral state under general inlernational 
law. This is particularly the case with respect to the obligation 
stipulated b\' paragraph 3 of Article If)—to tak(' the iK'cessary steps 
to afford passage tlirongh tlit'ir territory to the fore(\s of any of the 
members of the I .eague which resort to war against the delinqiuait 
member. 

Article 16, paragraph 1, of the Cov(‘nant provides that, should 
a riK'niber of ibt* League re.sort to war iu violation of the Cove¬ 
nant, “it shall i])S() facto be (huaru'd to have C‘ommilt<‘d an ac-t 
of war against all otb(T Members of the League,” which implies 
that all oth(T ineinb(TS of the League are to l)e considen'd as being 
in a state of war willi the violator of the Covenant and, eonsev 
(luently, as not neutral. But this provision is a legal fiction, since 
the members against which the delinciuent luemlxT did not resort 
to war are actually not in a state of war and arc not obliged to resort 
to war against the deliiK|uent state; and as long as they do not 
resort to war against the delinquent member, they are neutral. It 
is true that the Assembly of the League of Nations, by a n'sohition 
adopted on October 4, 1921, iiihirpreted tlui al)Ove-(|u()tt‘d provi¬ 
sion of Article 16, paragraph 1, to mean that “tlie unilateral action 
of the defaulting Slate cannot create a stale of w'ar; it merely entitles 
the other Members of tlu^ l.cagne to resort to acts of war or declare 
themselves in a state of war with the Covenant-breaking State. . . 
But this iiitcTprctation is hardly conq^atible with the wording of 
Article 16, paragraph 1. 

i. Neutrality under the Kellogg-Briand Pact. The Kellogg-Briand 
Pact is a inultilateral treaty imposing upon th(^ contracting states 
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the obligation to refrain from waging war as an instrninenl of 
national policy. As a mnltilat(Tal trc'aty, it may b(‘ intcrpnMed to 
confer upon each contracting parly the right to dcmaiitl that all llic 
other i)artics fulfill their obligation under the treaty, so that if one 
party docs not fulfill its oldigation, it violates a right of the other 
parti(’s. Under general inlernational law a state may rc^sort to 
reprisals as a reaction against a violation of its right. Cojisetpienlly, 
if a state in violation of the Kellogg-Briand J\ict re-sorts to war 
against another state that is a party to tlK‘ pact, any other party 
may not only resort to war (according to a provision of tlie pre¬ 
amble) but also lrla^^ without re.sorting to war, take measures 
short of war as reprisals against the violator of the pac t. Thus the 
obligation of a neutral state, that is a statc‘ not invohed in the war 
between other states, to adopt an attitude of strict imj)artiality 
toward the belligercMits is not valid in the rc^lationship among the 
parties to the pact in case of a war waged as an inslniment of 
naliovval policy. 

j. i^cutralitij under the Charter. In ease of a war between mem¬ 
bers of the Unitc'd Nations, the rntmibers which are not involved 
in such a war, and that means are lu'utral, are permitted !>>■ the' 
Charter to assist the belligerent who is the \ictiin of an “arnu'd 
attack,” but not the bcdligerent who is guilty of this armc'd attack. 
This is iinplic'd in the provision of Article 51 that nothing in the 
ChartcT .shall impair the “right of indi\idnal and eolleeli\’e self- 
defc'Tisc? if an armed attac'k occurs against a Member of tlu' United 
Nations, until the Security Council has taken the measure's nee(*s- 
sary to maintain international p(\iee and security.” Hiis provision 
may he interpreted to mean that the ne\itral mombc'is of the United 
Nations arc' authorized hy the Charter to rc'sort not c^nly to war 
blit also to enforcement actions not irn ob ing the use of armc'd 
force against the' state guilty of an annt'd attack, but that they are 
not allowed to resort to cmforcemc'iit actions, involving or not in¬ 
volving the use of armed force, against tlu' victim of an armed 
attack resorting to a connterwar. If this interpretation is accepted, 
the rule of general intcrnaticjnal law imposing the obligation of 
impartiality upon neutral states is superseded by the Charter. The 
same is true with respect to Article 2, paragraph 5, of the Charter 



88 


Principles of Intemalional Law 

if applied in case of war between two members. This provision 
imposes upon the other members the obligation to give the Organi¬ 
zation every assistance in any action it takes against the one and 
in fa\or of the other belligerent, and the obligation to refrain from 
giving assistance to the belligerent against which the Organization 
is taking preventive or enforcinent action. If the action which the 
Organization, under Article 39 or Article 51, takes against a member 
involved in a war and the assistance which the members not in¬ 
volved in this war are obliged to give the Organization in its action 
under Article 2, paragraph 5, are measures not involving the use 
of armed force, the neutral members are supposed not to adoj^t 
an attitude of imjDartiality toward the belligerents. Under Articles 
39 and 51, the Security Council may take an enforcement action 
involving the use of armed force against a mc'inber guilty of a 
threat to or breach of the peace. If the member against which this 
action is directed offers armed resistance, there is a war of the 
United Nations against a member and a counterwar of the member 
against the United Nations. In this war are actually involved on the 
part of the Organization only those members through the armed 
forces of which the action of the Security Council is carried out 
in conformity with Article 48 of the Charter. This article provides 
that the action required to carry out the decisions of the Security 
Council adopted under Article 39 "shall be taken by all the Mem¬ 
bers of the United Nations or by some of them, as the S€?curity 
Council may determine.” Hence in a war between the Organization 
and a member, many members may be neutral, provided that it is 
not assumed that in such a case all the members of the United 
Nations are in a state of war with the member against w'hich the 
Organization lakes an enforcement action involving the use of 
armed force. Such assumption is, as pointed out, a legal fiction. In 
contradistinction to the Covenant, the Charter does not contain 
a formula maintaining this fiction. If Article 2, paragraph 5, applies 
in such a case and the members not involved in that war are to 
assist the Organization by taking measures short of war against 
the member at which the enforcement action of the Organization is 
directed, the obligation of impartiality, imposed by general inter¬ 
national law upon neutral states, is superseded by the Charter. 
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If it is assumed that under the Kcllogg-Briarid Pact reprisals 
against a violator of the pact, the fulfillment of the obligations stipu¬ 
lated by Article 16, paragraphs 1 and 3 of the Covenant, and Article 
2, paragrapli 5 of the Charter, as well as the exercise of the right 
of collective self-defense by the taking of measures short of war 
against the aggressor under Article 51 of the Charter, that all these 
actions do not constitute a violation of the obligations of neutral 
slat(\s established by general international law, it must also be 
assnrnc'd that the norms of general international law concerning 
these obligations are only jus dispositivum (“yif‘lding law”), not jus 
coleus (“cogent law”);^' that is to say, that they may he repealed 
by treaty im)visions in the relation among the contracting parties. 

Insofar as the above-quoted provisions of Article 2, paragraph 5, 
Article 39, and Artitrle 51 of the Charter, in virtue of Article 2, 
j)aragrapli 6, apply also to nonmember states, their \'alidity may 
be doubted, except it it is assumed that the Charter—in spite of 
bluing a treaty to which not all the states are contracting parties— 
has tlie character of general international law.*’’ Under this assump¬ 
tion the legal institute of neutrality has to be considered as al>ol- 
ished. To the extent that the distinction between war as delict 
and w^ar as sanction is sustained, and collectixe security is estab¬ 
lished within a uni\'ersal organization, the fundamental principle 
of the legal institution of neutrality—indiscriminative impartiality 
toward the belligerents on the part of states not actually involved 
in a war between other state.s—cannot be maintained. 


Cf. infra, p. -341. 
Cf. infra, p. 347. 




THE SPHERES OF VALIDITY 
OF INTERNATIONAL LAW 



A. THE SPHERES OF VALIDITY OF 
A LEGAL ORDER 

International law is a normative order, and a normati\'e order 
is a systcMii of valid norms. I.egal norms regulattr liiiman b(‘havior, 
and human belia\ ior lakes i>lace in time and space. Consequently, 
legal norms ha\'e relation to time and space. They are valid for a 
ccTtain time and for a certain space (territory). Hence we speak 
of a temporal and a territorial sphere of validity of legal norms 
or a legal order. To determine how men ought to behave, the law 
must determine when and where they ought to behave in the 
d(‘tc*rmined way. The human Ixrhavior regulated by legal norms 
consists of a p(*rsonal and a material element: the; personal element 
is the individual who ought to behave in a certain way; the ma- 
tcTial element is the behavior, that is to say, the acts which the 
individual ought to iJerforin or from the performance of which he 
ought to rc^frain. Hence wc speak of a personal and a material 
sj)hcre of validity of legal norms. The material sphere refers to 
the subject matters regulated by the legal norms. Norms may 
differ not only with respect to the territory, or the time, or the 
persons for whom tlu^y are valid, but also with respect to the sub¬ 
ject matters they regulate. There arc norms regulating economic 
life and norms regulating religious life; norms regulating agricul¬ 
ture, and norms regulating education. 

In describing a legal order wc must distinguish its territorial, 
tcMTiporal, i)ersonal, and material sphere of validity. 

Thc‘ d(*cisive question for all these spheres of validity is whether 
llu'y are limited or unlimited. If it is supposed that a certain order 
is the supreme order, that there is no other order higher than that 
order, it must be concluded that its spheres of validity are unlimited. 
For only a norm can establish a limitation of the territorial, per¬ 
sonal, material, or temporal sphere of validity of another norm; 
and norms which limit the spheres of validity of a certain normative 
order must belong either to this order, thus limiting its own spheres 
of validity, or to an order superior to this order. 

The normative order traditionally called international law does 
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not contain norms limiting its sj)li('res of validity; and insofar as 
this normali\(‘ order is consid(*red as a supreme legal ord(*r which 
is not und(T any other legal order, the validity of the intc'inational 
legal order eannot Ih* limited in any direction. This is exactly w’liat 
distingnislies llu* international k‘gal order from a national legal order, 
which, if this tern^ is taken in its six'cific sense, on the contrary is gen¬ 
erally eonsideicd to he limited if not with rcsi)ect to all, so certainly 
vvitli n'sj^i'ct to its territorial, temporal, and pt'isonal spheres of 
validity. That a national legal order, the law of one state, is valid 
only for the territory of tins state, and not everywhere; that it is 
valid only for certain individuals, the citizens of the* state and the 
foreigners staying in the t(Tritory of tlie state, and not for tlie whole 
of mankind; that it is not valid eternally hut hccomes valid and 
ceases to he \alid at a certain point of time—ihest* will hardly Ix' 
denied. H these limitations of the sphere's of validity of the national 
legal order have a legal eliaraelt'r, they mv)St l>e estahlislxHl l)y a Ic'gal 
order, and if the national Ic'gal order does not itself limit its .splu'res 
of validity, only a legal order .superior to the national h’gal order 
can ha\'e this eU'ect. There is no otlier legal order that can hc‘ con¬ 
sidered as superior to the national legal orders hut the internalioual 
legal order. And, indeed, it is po.ssihle to find in the international 
legal ()rd(;r tlie norms by whieli the sjdieres of validity of IIk? 
national legal orders are limited. This limitation of tlit* splieres of 
validity of the national legal ordcTS is an essential fnnelion of flu* 
intc'rnational h*gal order. For, only insofar as the international legal 
ordt'r fulfills this function, the legal coexistence of several staU-s. 
that is to sa\, the simultaneous validity of several national legal 
ord(?rs, Ijccoines possible?. 

B. THE TERRITORIAL AND TEMPORAL 
SPHERES OF VALIDITY OF INTER¬ 
NATIONAL LAW 

It is easy to understand that the international legal order pos¬ 
sesses an unlimited validity in time* and space. I'he notion of the 
sphere of validity has a purely potential jneaniiig. To say that tlie 
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international legal order is universally valid does not imply that it 
is ellectivc everywhere and all the time, but only that if a fact to 
which the international legal order attaches one of its specific 
eonseqnenc(‘s occurs anyvvherti, this consequence likewise ought to 
occur. 1’his nu'ans that no legal norm exists which claims to ex¬ 
clude the validity of iuttaiiational law anywhere.. That there may 
actually b(' places where' the facts, determined by inUrnalioiial law, 
do not occur at a particular moment is without importance. One 
might argue that, sinct* international law is valid only for states, it 
does not apply to tc'rritories where there is no state. However, a 
state may be born tliere at any momt'iit, and thc^ birth of states 
is regulat(*d by inh'rnational law. War, as delict or sanction deter- 
minc'd by international law, can also be wag('d in a territory which 
is the li rrilory of no state, and thus the norms of international law 
concerning the conduct of war likewise apply to those territories. 
The occupation of statelc'ss territory, too, is regulated by inter¬ 
national law. 

same' is tnu' of the tc'rnporal sphere of validity. The norms 
of gciKTal int(’rnational law claim x>orinanent validity without any 
Ic'gal norm limiting this claim. No positive norm restricting the 
temporal validity of general international law exists. It is vain 
to object that intcTiiational law has appeared in the course* of time, 
that h)rTnc’rly there were periods whc'n internalioual law did not 
y('t exist. Tin's is without importance, for the norms of international 
law can also have retroactive effect. There is no rule of general 
intcTnational law prohibiting the establishment—espc'cially by 
treaties—of norms with retroactive force. 

This do('s not mc'an, of course', that all the norms of intc'rnational 
law are pc'rrnanc'ntly valid. There can be no doubt that, in tlm 
course of time, geiu'ral international law has undc'rgone certain 
change's, that norms of g('nc>ral international law which were valid 
at an c'arlic'r time have cc'ascd to be valid or have been modified. A 
legal rcJaticui implying dutic^s of one state and corresponding rights 
of anothc'T .state is to be judgc'd by that international law under 
which the legal reflation has been c\stablishc*d,' provided that th(:'re 

* Tlw iiriTiciplfS regulating llu* tc'iiiporal .sjihcn* of validity of l(\gal norms 
by which previous l<?gal norms have been modified or abolished are soinoliines 
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is no sufficient reason to assume that the new international law has 
retroactixe force. Certain norms of particular international law— 
contractual norms—ofttm arc intemded to ])e valid only for a certain 
time' or until their abrogation by anotlier contractual norm. But 
this limitation does not hold for the norm of general international 
law which is the legal basis of all treaties, namely, the norm pacta 
sunt servanda (“treaties must be obserxed"). 


C. THE PERSONAL SPHERE OF VALIDITY 
OF INTERNATIONAL LAW: THE SUB¬ 
JECTS OF INTERNATIONAL LAW 

1. Jurustic Persons as Subjects of Law 

To examine the personal sphere of validity of international laxv is 
to ask xvho are the subjects whose conduct is regulated by intcM- 
national law. We shall .show that in this n'.spc^ct, too, the* xalidity 
of inlernalional laxv knoxx's no limits. 

called “iiitorteiiii)oral law'.” This term has heeii used in tin* Island of Palmas Case. 
(Tril)iinal of the P<Trniin(’rit Court of Arbitration, 1928, piil>lished in 22 
Ainencan- Journal of inlernalional Iaiw [U)*2S| HOT.) This w^as i\ dispwU* b<*- 
Iw-ecn tlic thiilfd Stale’s of Aivierica and tho Netherlands, C’oncerniTiij; ihc 
territorial sover«:‘ignty ovi.’r the Island of Talmas. The (inestion was w'hetlu r 
the (.’arlicT rule of international law that territor)' may b(? ac(|iiir(’d by diseoM’iy, 
or the later rule that aerquisition of territory reqiiin’s c;ffet.’tive oecaipation, 
was to be ai)plied in this case. The arbitrator declared in his opinion: “It is 
udniiLt(‘d b>' both sidtis that international law underwent profound modifications 
betw'eeii tlie end of the Middle-Ages and lh<? c’lid of lh(‘ lOlli century, as regards 
the’ rights of di.scovery and acquisition of uninhabited regions or n.’gions in¬ 
habited by savages or .semi-civilised peoples. Both Parlies are also agreed that a 
juridical fact mu.st be aiipreciatcd in the light of th(* law' contemporary w'ith it, 
and not of the law' in force at the time w'hen a dispute in regard to it arises 
or falls to be settled. ... As regards the question which of dillerent legal 
systems prevailing at successive periods is to be applied in a jjarlicular case 
(tlu; so-called intertemporal law), a distinction must l)e madtJ between the 
creation of rights and the existence of rights. The same principle which subjects 
the act creative of a right to the law in force at the time the right arises, de¬ 
mands that the existence of the right, in other words its continued manifestation, 
shall follow th(’ conditions required by lh<i evolution of law. . . . For thc.se 
reasons, discovery alone, without any subsequent act, cannot at the present 
time sulfiee to prove sovereignty over the Island of Palmas. . . 
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It is, however, desirable to draw attention at once to a restriction 
resulting from tlie nature of law. Law is essentially the regulation 
of huinaii conduct. Hie regulation of the mutual conduct of men is 
the m('aning of all law. Law is a social category. Like all law, inter¬ 
national law, too, is a regulation of human conduct. It is to men 
that the norms of international law apply; it is against men that 
they provide sanctions; it is to men that they entrust the com¬ 
petence of creating the norms of the order. If international law 
lays down duties, responsibilities, and rights (it must do so if it 
is a legal order), tlu‘se duties, responsibilities, and rights can have 
only human conduct for content. For a duly which would not be 
tlie duty of a man to liehave in a certain way would not be a legal 
duty; a responsibility which would not consist in a sanction e.xecutcd 
by men and directed agaiicst men would not be a legal responsi- 
l)ility. Similarly, a riglit which would not consist of a power, com¬ 
petence, or capacity which must manifest itself by some human 
action would not b(? a l(\gal right. If duty, responsibility, and right 
do not refer to the conduct of men, duty, responsibility, and right 
would be only empty formulas, meaningless words. 

Hius law can impose duties and responsibilities or confer rights 
only upon human individuals. But it is said that law obligates and 
authorizes not only individuals, but also juristic persons, and that 
(‘specially international law obligaU's and authorizes not individuals 
but juristic p(‘rsons by obligating and authorizing states. This is 
tlie traditional theory: Only .state.s, states as juristic pcTsons, are 
the subjects of international law. Or, in other terms: International 
law imposes duties and responsibilities and confers rights upon 
state s only, and not upon individuals, human beings. This doctrine 
is untcaiable. The subjects of international law, too, are individuals. 

stateimait that the? subjects of international law are slates as 
juristic persons does not mean that the subjects of international 
law are not individuals; it means that individuals are subjects of 
international law in a specific way, in another tlian the ordinary 
way in which individuals are subjects of national law. 

The juristic person as an entity different from the' so-called natural 
or physical person, the human individual, is an auxiliary concept 
of juristic thinking, an instrument of legal theory, the purpose of 
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which is to simplify the description of legal phcmomc'na. A juristic 
person is not a reality of positive law or of nature. When it is said 
that a juristic person—a corporation, for instance—has a duty 
(obligation) or a right, this means that there exists a duty or a right 
which has the conduct of an individual for its content, but that 
this individual has the duty or the right in his capacity as a ineinber 
or organ of the corporation. Since the individual has the duty or 
the right in his capacity as a nicmlxT or organ of the corporation, 
we say that it is the corporation, as a juristic person, whicli has the 
duly or tVie right. We refer, we impute, the duty or the right to the 
corporation, bccaus(' the individual who is tlu? true subject of the 
duty or the rigVit lias the duty or the right in his capacity as a 
member or organ of tlu' corporation. Tlu' cor])()ratioii is conc:t‘i\(Hl 
of as an acting person. This person is nothing but the pcrsonific’a- 
tiou of the special order constituting the corporation. The special 
order constituting a corporation is the statute or so-callc'd bylaws 
of the corporation. The statute or bylaws are the rules organizing 
the corporation; they d(‘t(M*rnine the nuMubers and the oigans of 
tlie corporation and tlie relationship between the memlxTS and the 
organs. Duties and rights of a corporation are duti(\s and rights of 
individuals in their capacity as members or organs of the* corpora¬ 
tion. The stalemenl that a corporation has certain ilnti(*s and ci'rtain 
rights does not mean that the duties and rights in (juc’stion are 
duties and rights of a juristic person and conse(|uently not the 
duties and rights of individuals. On the contrary, tlu‘y art' duties 
and rights of individuals, but of individuals in their capacity as 
members or organs of the corxioration. Constxjuently, if it is aske^d 
“Who is the subject of a c(Ttain legal ordcT?”—meaning to whom 
do the norms of this legal order api>ly, whose conduct does this 
ord(T r(\gulate by imposing duties or confc'rring rights?—one must 
never reply that the subjects arc not “individuals," but only “juris¬ 
tic persons.” Because even if one ought to reply that the subjects 
of the legal order are juristic persons, individuals would not thereby 
be excluded. On the contrary, individuals would necevssarily be 
involved as subjects to whom the norms of this legal order apply. 

There certainly is an important difference bctwec'n duties and 
rights of a juristic person, that is to say, duties and rights which 
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iuclividuals have ix\ their capacity as ovgai^s or members ot a com¬ 
munity represented as a juristic person, and duties and rights which 
individuals have indep('ndently of their belonging to such a com¬ 
munity. The difference consists in the fact that the individuals 
whose conduct forms the content of the duties and rights of the 
juristic person, arc determined only indirectly by the national legal 
order under which the juristic person exists, whereas the individuals 
whose* conduct forms the content of the duties and rights of so- 
calli'd physical p(*rsons iir(* directly determined by the national 
h'gal order. TIk* national l(*gal order leaves it to the special legal 
orders, constituting the legal communities represented as juristic 
persons, to d(*tennine tlu' individuals who, as organs or members 
ol this conimnnity, have to fulfill these duties or exercise these 
rights. Ihe fulfillment of the duties and the exercise of the rights 
of the community by the individuals belonging as organs and mem¬ 
bers to th(^ community arc n^gulated by the statute constituting the 
community. Hence it may be said that the duties and rights of a 
juristic p(*rson are coll(*etive duties and rights of individuals, in 
eontradistinction to individual duties and rights, duties and rights 
indix'idnals have independently of their belonging to a comimmity 
r(*pre.sented as a juristic person. 

As to the responsibility of a juri.stic person, it is nothing but the 
coll(*eti\e responsibility of the individuals belonging to the com¬ 
munity n'presented as a juristic person. A juristic person is respon¬ 
sible for a civil or criminal delict if the sanction is to be directed 
against the juristic person. But to direct a civil or criminal sanction 
against a juristic person can mean nothing else but to direct a civil 
or criminal sanction against individuals in their cai)acity as organs 
or mcinl)(*rs of tlu* community repres(*nted as a juristic person. 
Responsibility of a juristic person for a civil delict means that a 
civil execution is to be directed against the property of the juristic 
person, which is the collective property of the members of the 
community represented as a juristic person. Responsibility of a 
juristic person for a criminal delict means that the punishment pro¬ 
vided for the delict is to be inflicted upon individuals, not because 
they have committed the delict, but because they belong as mem¬ 
bers or organs to the community represented as a juristic person. 
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All this must be taken into consideration in order to judge the 
traditional doctrine that only states and not individuals can be 
su\>jecls of international law, i.e., subjects of the duties, responsi¬ 
bilities, and rights established by the international legal order. 

2. The State as Subject of International Law 

a. The state as a centralized legal order. If we say that inter¬ 
national law regulates the mutual behavior of states, we consider 
the stale as an acting person. The state is, of course, not a natural 
or physical person, not a man or a superman. It is a so-calhul 
juristic person, or, what amounts to the same, a corporation. As a 
juristic person the state is the personification of a social order, con¬ 
stituting th(? community we call "‘state.” If we try to charactcTize 
the phenomenon “state” without using a personification, we ha\’e 
no other possibility than to say that the stale is a social order, or 
the community constituted by this order; and if we (‘xamine this 
order, we find that it is a coercive order, an ord(*r providing coercive 
acts as sanctions. The state is usually calk'd a political organization, 
and organization means order. The “politicral” (dement consists just 
in the coercive character of this organization or ordc*r. It is the fact 
that the social order we call state is a ccxTcive order, an order pro¬ 
viding for coercive acts as sanctions. Since tlie sanctions provided 
by this order arc socially organized sanctions, not transcendental 
sanctions, the co(!rciv(! order or political organization we call state, 
or, in other terms, the state as a social order, can b(^ no other than 
a legal order. The state as a juristic person is the personification 
of a legal order constituting a legal community. This community is 
constituted only by this legal order. The individuals who belong 
to this community are united, they form a social unit by being sub¬ 
jected to the same legal order. What they have in common is the 
legal order regulating their mutual behavior. The state as a com¬ 
munity is not a biological, psychological, or sociological unit; it is, 
as a legal community, a specifically juristic unit. 

But not every legal order constituting a legal community is a 
state. Neither the primitiv'e legal order constituting a primitiv^e legal 
community nor the international legal order constituting the inter- 
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national legal community is a slate. What is the difference? The 
difference between a legal order or legal community we call a state 
and a primitive legal order or the international legal order we refuse 
to call a state appears in the degree of cc'ntralization. The state is 
a relatively centrali/.(?d legal order (or community). 

Centralization is a very complex phenomenon." In this connection 
only one side of the i)hcnom(mon is of interest. We .speak of cen¬ 
tralization, of a centralized k'gal order, if the norms of this order 
are created and applied, and especially if the sanctions are executed, 
by sjKJcial organs functioning according to the principle of division 
of labor. Consecpicntly the organs cremating and applying the legal 
order, and especially the organs executing the sanctions, are dif- 
from and more or less independent of the individuals subject 
to the order. Facii the primitive l(‘gal order or, what amounts to 
the same thing, the primitixe legal community, has organs, but not 
organs functioning according to the principle of the division of 
labor—no ci^ntral organs. Every individual when injured by another 
indix idual is authorized to apply the law, to execute the sanction 
prox ided bx' th(' legal order. By the establishment of central organs, 
especially by the centralization of the use of force, by the centrali¬ 
zation of the execution of the sanctions, the primitive legal com¬ 
munity becomes a state. 

It is just in the degree of this centralization that the legal com- 
mv\uity of the primitix cs—the prestatal legal community—as well 
as the international or superstatal legal community is distinguished 
from the community we call “state.’' As pointed out,*^ there is no 
reason for restricting the concept of law to the coercive order con¬ 
stituting the slate, that is, to a relatively centralized coercive order, 
alloxving the law of a state only to count as “laxv” in the true sense. 
The different degrees of centralization that find expression in the 
content of an order are the basis of no such essential difference as 
to justify distinguishing one coercive order from another as law 
from nonlaxv, solely according to the degree of its centralization. 

A distinction much more significant than the degree of centrali¬ 
zation is the monopolization of the use of force. Between an order 

- Cf. IIun.s KcLscn, General Theory of Law and State (19-49), pp. 303ff. 

® Cf. supra, pp. 3fF., 16. 
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that ri'sorves to the community the use of force and one that does 
not, there exists a much greater deference than belwt'cn two 
coercive orders both of which monopolize the use of force, but oiu^ 
of whicli is centralized and the other decentralized. If international 
law caii be counted as an order whieli monopolizes llie ust' of 
force—and such, as we have seen, is the case—then it is similar 
to national law in a decisive point. If one refrains from calling 
international law true “law" just because it is not centralized to 
the same degree as national law, not only th(> c reation of its norms 
but their ap]dication as well being deccaitrali/.ed, a distinction 
ol technical significance is made; but this distinction is not an 
essential one. 

b. The relationship of stiperioriiif am] infcrioriiij. It is on this 
basis that an argumcMit is to be judged that is put forth perhaps 
the most often and the rno.st succc'ssfully against the legal nature of 
international law. The thought, formulated dillcTently by dilferenl 
authorities, yet in its e.sseiice always the same', may be put as 
follows: So-called international law cannot be classed as “law" in 
the same sense as national law (regarded as law par excellence) 
because an important difference* c'xists l)('twc*en tin* two systems 
of norms. This differeiiet* li(\s in the fact that behind national law— 
true law—stands the state. It is the slate* that, as the hight'st 
authority, as “so\ereign” power superior to its subjr*ets, sets up th(' 
law for the ordcTing of the conduct of these, its subjects. This pr(*- 
supposes that the state is not only a normative authority, fait at 
the same time is an effective power, strong enough to put througic 
against ojiposition, the law it has (*slablishcd, strong ('nough to 
“(jnforce the law,’* as one says. In such a suprcmic^ authority or 
sovereign powcT, traditional theory sees the specific- “poIiticaP 
elememt. Traditional theory calls a soci(*ty in wliicli sucli an au¬ 
thority or sovcTeign power exists a “political" .society, or a state; 
and considers the rc*lationship of the individuals to this authority 
as essential to national law. It is a rc'lation.shii) of superiority and 
inferiority. Ilencc, according to this view, law is an order whose 
guarantor or creator—somc'times the exj^ression “source" is also 
used—is the state, a political supreme^ authority or ])ower which 
constitutes the relationship of superiority and inferiority. So-called 
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international law, however, exhibits no such antliorit}' or sovereign 
power. Behincl international law there is no political authority 
guaranteeing this order, standing above its subjects, the states. 
Here there is no relationship ot political sup(Tiority and inferiority 
between tlu* states and a siiper-stat(\ Here all tlie siibj('cts are 
lIuMns(*Iv(^s sovcTeigii caitities and as such are on a footing of 
tMpuibty on^^ with the other. Just for this rc'ason so-called inter¬ 
national law cannot be classed as “true" law; at best it can be 
considered only as “posi!i\e international morality," as John Austin,^ 
wIk) l(‘nt tin* weiglit of his great authority to this whole line of 
reasoning, puts it. 

This vi('w stands and falls with the staleinent that international 
law does not constitute a n'lationship of superiority and inferiority 
as does national law, but a relationsliip of equality. It is therefore 
nec(*ssary to c'stablish the actual meaning of the figurative expres¬ 
sion “supiTiority and inferiority." What docs it mean to say that 
someone or something in relation to somcoiK' or something else is 
inferior (subordinate), tliat the other is superior? In the social 
spluM-e it can mean only a specific normative relationship, a r(*la- 
tionship that is constituted by a normative order, a system of obli¬ 
gating and autliorizing norms. Tliat one indiNidual is inferior to 
another, and hence that the latter is superior to the former, means 
that the one is obliged by the social order to obey the commands 
of the other, and that the latter is authorized by the order to 
command the formcT. Hence the relationship of superiority and 
inferiority exists really not between the individuals themselves 
but betw'cen the individuals on the one hand, and the order regu¬ 
lating their conduct on the other. It is the order that in the last 
instance commands the one to obey the other; it is th(' order which 
he obeys when he carries out the commands of the individual who 
is empowered by the order to i.ssue commands. And the authority 
of this indivudii.a] is in the last analysis only the authority of the 
normative order, an authority delegated to the individual by that 
order. 

As far as the relationship of individuals among themselves is 
concerru'd, they are always on an equal footing, since tht^y are all 

^John Austin, Lectures on Jurisprudence (J8S5), I, 173. 
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subject to the order superior to them because this order regulates 
their mutual conduct. They are all obligated and authorized by the 
order; and if the order is a legal order, they are legal subjects, 
irrespecti\'e of what the substance of their duties and riglits may 
be. lie upon whom tlu* legal order confers the right to issue com¬ 
mands, i.e., legal norms, is not h\ss subjected to the legal order tlian 
he upon whom the legal order imposes tlu' duty to obey these* 
commands. Superiority and ii\feriority, as u\ust be emphasized again 
and again, are only figurative expressions. They signify a normative 
bond, the relationship of the individual to the normatixe order. 

For a relationship of superiority and inferiority to exist, it is a 
matter of indifference how the norms are cnxited that enjoin tla^ 
individuals to certain conduct, whetluT by custom, by decree of 
an assemblage of the people, by enactment of parliament, or by 
the act of an autocrat. These are only different d('gr('(*s of centrali¬ 
zation or decentralization of the process by which the norms are 
created. Certainly, individuals are more clearly aware of the rela¬ 
tionship of superiority and inferiority; it is more obvious, more 
tangible, so to say, if the norms by which they are lioimd are created 
by a definite person; it is most clear and most tangible if thc'y are 
created by a single individual, an autocrat, that is, in the cas(^ of the 
greatest centralization of the process of creation of the law. but 
even in this case, the individuals are not actually subordinated to 
the individual from whom the norm emanates, but to the order that 
delegates the authority to this man; not to the lawmaktir, but to the 
law; to the law on account of which the lawmaker is a lawmaker; 
to the constitution which has granted him competence to issue laws. 
Non sub hominc sed sub lege ("Not under man but under the 
law”) is a well-known princii^le of democracy. It is a principle of 
any h'gal order. 

If the relationship of superiority and inferiority is understood in 
this normative sense, then there is, in this point, no difference 
between national and international law—if the latter has any valid¬ 
ity as a system of norms regulating the mutual relations of states. 
For, if international law obligates states to certain conduct in any 
manner whatsoever—even if only in the way in which morals obli¬ 
gate individuals—then, states, and that means individuals as organs 
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of tho states, are just as subordinated to international law as are 
individuals to the national legal order; and just the same relation¬ 
ship of superiority and inferiority exists in the realm of international 
law as in the realm of national law. In the realm of general inter¬ 
national law that does not institute special organs for the creation 
of law this relationship of superiority and inferiority is not so easily 
appar(?nt. But when two or more states by treaty set up a court to 
decide their disputes, the relationship betwc‘en this international 
court and the states in f[uestion is just the same relationship of 
superiority and inferiority as the relationship between a national 
court and the individuals that are subject to its jurisdiction; the 
partit‘s to the dispute are obliged by the legal order to carry out the 
decision of the court, to conduct themselves as the court directs. 
They arc bound l)y a general norm of the legal order establishing 
the; court to obey tlu* individual norm issuing from the court. And 
the fact of being bound by a norm presumed to be valid is the 
meaning of superiority and inferiority. 

c. The state as power. In traditional political theory the slate is 
characterized as endowed with “power.” One sx>eaks of the “power 
of the state” as of an essential element of the state. In dix^lomatic 
language the state is called a “power”; great powers are distin¬ 
guished from small j^owers. It is the power of the state which is 
imagined as behind the law, it is by its power that the state enforces 
the law, guarantees “its” law. But what is power, in general, and 
the i)ow’er of the state in particular? 

It stands to reason that power as a social concej)! is here in 
question; not power as natural phenomenon, such as cdcclric x^ower 
and the like. The statement that a man has power over auotluT man 
seems to mean that a man is able to induce another man or other 
men to behave as he desires. But this is merely a natural relation, the 
relation between cause and effect, and as such not essentially dif¬ 
ferent from the relationshix) which exists wdien a man masters an 
animal or fells a tree. Such a relation is not a social relation, even 
when actually existing between two men. It is “social” only if it 
is regulated by a norm. Power as a sx^ecific social x^bt'^nomenon 
comes into consideration only within the framework of a social 
order regulating the mutual bclKivior of men. If w'e speak of the 
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power of the stale as a powder w^hich an individual exercises over 
other individuals, we mean the power an individual, authorized 
by the stale as a social order, exercises over other individuals. Th(‘ 
power of the individual concerned is the authority conlerred upon 
him by the social order. But 1>\' tlu‘ x^ovver ol tlu* state, or the state? 
as power, we mcxin the xK)wer ol the social order, not the j^ower 
of definite individuals under this order. 

The statement that a social order has “powiT" means that it is 
effective, and that means that it is b\' and lari!;e obeyed and applied. 
The power of a social order is its (efficacy. 

If one speaks of the power of the state, one probably thinks first 
of prisons and the electric chair, guns and cannon; and if oiu' is a 
believer in the materialistic interpretation of history, of the l)ank 
accounts of the einf)U)yers and of their factories. One should not 
forget, however, that all these are inanimate objects \vhicl\, in order 
to be instruments of power, must be put to use by men; and nu^n 
put thcs(‘ iustruineuts to use for one x^uiposc or auotlier if th(*y 
are instigated to do so by other u\dividnals tln'Ov\gh couvmands, 
that is, through norms. The phenomenon of powcT app(‘ars h(?re 
in that these' commands an' ext'cutcd, in that the norms n'gu- 
lating the us(? of iwisons and electric chairs, gnus and cannon, hank 
accounts and factories, are actually ol)eyed and applied. Tower is 
not prisons and electric chairs, guns and camu)n, bank accounts 
and factories; x)Ower is not a substance, not a thing different from 
the social order, Iiiddeii somewhere beliind the order. Social power 
is only the efficacy of an order r(‘gulating the mutual conduct of 
individuals. Behind every social order that we regard as valid is 
power, for we r(‘gard a social order as valid only if it is to a certain 
extent effective, that is to say, if this ord(T is by and large obeyed 
and applied. 

But, one might object, it is the es.sential characteristic of law 
that the power behind it is the state. This statement is mi.slc'ading. 
For the state its(?lf is nothing but an order, an organizc'd i)ower, 
or, what amounts to the same, an organization. The statement that 
the state is a “power” means nothing else but that this social order 
is effective. As a power, the state is the efficacy of a legal order, and 
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as an order or organization it is this legal order itself, or, when 
imaged as a personal being—the persoiiificatioii of this order. 

d. The state as a point of impuiatkm. We can convince oiir- 
s(‘lves quite eini)irically and in a comparatively simple fashion that 
the state is, indeed, a social order and, as an order, actually only 
the national legal order; as a i)erson, only the personification of this 
()rd(T; as a power, only (he efficacy of this order. For, how does 
the stale, in itself invisible and intangible, manifest itself in actual 
social life? In the acts of individuals which we regard as acts of 
statcj. Not ex'cry individual can perform an act of state, and not 
every act of an individual able to perforin an act of state is such 
an act. What, tlu‘n, is the criterion? Wherein can we distinguish 
human acti\ ity characterized as acts of slate from human activities 
tliat ar(» not acts of state'? This is the decisive question that leads to 
the nature of the state. 

If \vc say that the act of a certain individual is an act of state, 
we attributi^ (his act to another person than the acting individual, 
to another person, so to speak, btdiind the individual. To attribute 
an act performed by an individual to a “person” diiferent from the 
acting individual is possible only if we presuppose a normative 
order regulating the conduct of individuals in gcmeral, and d(>ter- 
riiining in particular the acts of the individual in question. An act 
performed by an individual can be attributtid to the .state as an 
acting person, (his act can be characterized as an act of state only 
if i( confonns in a specific way to the social order we presuppose 
as valid. That we attribute this act to the state means only that we 
rt'fer this act to tlie unity of the order determining it. When we 
say (hat the state punishes the criminal, although actually it is 
always an individual who performs this act called punishment of 
a criminal, we are only expressing figuratively the fact that provision 
is made for punishment of a criminal in a norm of the legal order, 
that the individual performing the punishment executes the legal 
order. To regard the state as a person who acts is only to personify 
the order that we presuppose as valid when wc interpret certain 
acts of individuals as acts of state. But we presuppose validity of 
such an order, we use such an order as a scheme of interpretation. 
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only if this ortior is sufficiently effective. This efficacy of the national 
legal order is the “power"’ of the state?. 

It is a fact of c.xpeTiencc that a cocrci\ (‘ order, such as the? legal 
order, gams in efficacy if it is centralized; if it establishes for its 
creation and application spe'cial organs functioning according to the 
principle of division of labor. The efficacy e)f a coercive order is 
especially iutensifie^d by centralizing the exex’ution of the? sanctions, 
by establishing central exe'cutive organs. When some writers say 
tViat international law is not law, because law is an order behind 
which is the state, an order which the state creates, guaranle?es, 
and so on, this means—to fermulate the idea stripped of all 
personification and figurative language'—that the international e)rder 
is not sufficiently centralize'd to be callt'd law. Such a statement 
preisupposes that the idea of law is identifit'd with a re?latively 
ccntralizeel coercive order. This identification, howe'ver, implies an 
inadmissible narrowing of the ce)ncept of law. Exeii a completely 
decentralized coercive order, as the social order of a primitixe 
society, e)r the order rc'gulating the mutual behavior ol the statejs, 
is law; but the community con.stitutcd by such a legal ender is 
not a state. 

e. The sovereignty of the state. As pointed out, many writers 
maintain that the rc'lation.ship which exists between the state and 
international laxv differs t'ssentially from the relationship xvhich 
exists between individuals and national law, because the state as 
subject of international law is “sox^ereign,” w^hcreas the individuai 
as subject of national laxv is not “soxereign.”*' Whatexx'r may l)c 
understood by this word of many meanings, and hoxvever much 
the definitions of this concept may differ from one another, most 
of them agree on one point: the thing characterized as “sover¬ 
eign,” whether it be an order, a community, an organ, or a power, 
must be regarded as the highe.st, above which there can be no 
higher, authority limiting the function of the sovereign entity, 
binding the sovereign. Sovereignty in its original sense means 
‘Tiighest authority.” 

If one assumes that the state, as the authority or source of its 
law, is sovereign or, more correctly put, if one assumes that the 

° As to the doctrine of sovereignty, cf. infra^ pp. 438ff. 
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national legal order is the highest authority, then no other order 
can he conceived to exist abov(‘ the state or above the legal order 
of tile state, binding upon the stale or the individuals representing 
it. The mevital>lc consequence of the assumption that the state 
as a legal order is sovereign in the original sense of this term 
is that international law cannot b(’ considered as a legal order 
superior to the luilioiuil legal orders; that, if it exists at all, it can 
bc^ considered only as part of the nalioiial legal order; and that 
international law is part of the national law of a state if this state 
has recognized international law as binding upon it. This view, 
advocated by many writers, will be discussed in another connec¬ 
tion.'' Blit even if international law is not considered as a legal 
()rd<T superior to the national l(‘gal orders, if it is conceived of as 
a part of the respective national legal order, the state, as an acting 
pc^rson—and tliat means the individnals in their capacity as organs 
of the' state—must be c’ousidcrod as subjected to interuatioual law, 
since they must be considered as subjected to their national law. 
Only as a noriiiative order, not as an acting person, (*an the 
state be “sovereign” in the true sense of the term. For the state 
as an acting person means an individual hninan being acting 
as organ of the state, and this individual is, precisely in his 
capacity as organ of the state, subjected to the legal order. lie is 
an organ of the state only insofar as his acts can be attributed 
to the stale, and his acts can be attributed to the state only insofar 
as they are determined in a spt'cific way by the legal order 
constituting the state. Even if international law is considc'red 
as part of national law, tlie state as a pt'rson must be considered 
to be subjected to inti'rnational—as part of national—^law. Hence 
international law must be considered as superior to the state as a 
subject of obligations and rights; a relationship of superiority 
and inferiority betwi'cn international law and the state* as a person 
cannot be denied. 

If it is assumed that such a relationship can be established only 
by a “power,” then the same power is to he found behind inter¬ 
national law that is supposed to be behind national law. For this 
“power” is—as pointed out—nothing but the efficacy of the 
C'f. infra, pp. 
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normative order. Whether international law is considered to he a 
legal order superior to the national legal orders, or part ol these 
orders, it is to he considered as a valitl order only il it is hy and 
large* eflective. If the norms of international law had no ellicaey, 
if they were not, by and large, oh(wed and ai^plied, it would not 
be possible to conceive of international law as a valid order. It, 
however, as is actually the ca.se, inti'rnational law is c*onsidi‘red 
as an effective normative order, then there is behind international 
law—just as there is behind national law—a “power." If inlc*r- 
national law is considered to be part of national law, it is tlie 
state, the community (\stablished by the national k'gal order, 
which—according to the traditional d(K‘triiJc—is the* pow(*r bc‘hind 
this law. If international law is considert'd to bt* a legal order 
supt?rior to the national legal orders, then it is the international 
community constituted by international law which is l)cliiiid this 
law, in exactly the same stTisc as the state is behind tlie national 
law. And this international legal community can be called the 
bearer, guarantor, or source of int(‘rnational law in just the* same 
sense as the state* can be called the bearer, guarantor, or source 
of national law. One should nt'vcr forget that these? arc only 
figurative expressions, personifications, that ha\e no indc]>endent 
meaning. If one r(\solvcs them, the dualism of law and state 
disapp(?ars, and it is no longer po.ssiblc to d(*ny to international 
law the character of law on the ground that behind international 
law there is no “state.” 

f. The stale a community subjected only to international law. 
If we assume that the stat(? is legally subjected to international law 
as to a legal order superior to the national legal order, the state, 
that is to say, the national k*gal ord(*r, cannot lx* soxen'ign, i.e., 
the supreme legal authority. But it is an e.ssential characteristic of 
this national legal order, or its personification, i.e., the state* as a 
juristic person or corporation, that it is .subjected only to the inter¬ 
national legal order and not to another national legal ord(?r. That 
means that a community, in order to be a state in the sense of 
international law, must l)e independent of other states. But it 
does not mean that a state in the sense of international law must 
be independent of international communities. All the states are 
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inc*inb(^rs of the* international eomirmnity coiislitnted hv gt'neral 
intcTuatioiial law, and lienee subjected to that law; and a state 
may, without losing its charact(.-r as a staU', bo a riK'niber of an 
international community constituted by particular inl(‘rnalional 
law, i.e., by a treaty to which the state is a contracting party. 
In this casf* the state* is subjeeti'd not only to general l^nl vilso to 
jiartienlar international law, since it is iind(‘r the law of this 
particular international eoii'inunity, that is to say, under the law 
created by fhc treaty constituting the inlcanational coTinniniity, 
and under the law created by the organs of the inlevuational 
comnmnity in conforinity with its constitiumt treaty. But a slate 
los(‘s its cpiality as a state if the* law cheated by the treaty assiiines 
th(‘ character of national law because ol tlu* ccaitrali/alion of 
till* I'ommunity constituted hy ihv treaty, as is the ease of a tri‘aty 
by which a federal stati* is (‘stablishi'd.* In this ease national law 
is erc'ahxl by an act of inti'inalional law. Th(^ doctrine advocated 
by some writers" that national law cannot have its origin in a 
proeedun* of international law’ is not correct. 

By a treaty eoncludi’d Viy tw’o .stati s, one of them may be X)hiced 
under the so-call(\l protectinate or ‘'suzerainty’ of the otlier. By 
this lTi*aty one stale is in certain re.speets, namelv', in respect to 
foreign affairs, plac*ed under the national law of the other. The 
forc'ign affairs of the two slates are .so centralized that the organ 
of one state* has the* power to liandk* also the foreign aflairs of 
llie other state, iindc*r the law of the forin(*r. Hence tlie state 
placed nnder ]^rc)ti'etorat(' lo.ses its cpialitv' as a .state* in the sense 
of international law' liecaiise if eeasc's to be subjected only to 
international law', bi'ing subjected to the national law of the state 
ex(*reising tlie protectorate.'' 


" Cl. infra, pj). JfiSIf. 

^ E.j;., W. W. Willoujzlihy, The Fuudumcnial Cunccpts of Public Law 
(1924), p. 284. 

E.xaniplrs of protivtoralr.s art* San Marino, niulcr llii* protcctoratii of 
Italy; Tunis and Morocco, under the prolt’clorati* of France*; tlu* 1‘cdcralcd 
Malay Slates and other (not lt?deralcd) States of the Malay Pt^ninsiila, 
under the protectorate of Great Britain. Tlu* asrccnu'iit coiiclndcd hy Crtial 
Britain and the Slate of IVrlis, a iionfederated Malay State, on Aiml 28, 
I9.‘i(), contains tlu* following provision: "llis Highness the Bajali of Beilis 
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A state may even be governed by an international community. 
This is the case if an organ of an international community is at 
the same time the government of a state which is not a member 
of this community, as the Securitx Council regarding the Free 
Territory of Trieste, in conformity with a Statute annexed to the 
Peace Treaty with Italy (the statute is not yet in force). This is 
not a democratic form of goxernment since the government of such 
a state is not, din>ctly or indirectly, appointed by the p(‘Ople of 
that state, but the community in question is a state in the sense of 
international law because it is not dep('ndent on the governments 
of other states or, what amounts to the same, is not subjected to 
other national legal orders. But if a territory, together with its 
population—as that of Germany after its defeat in the Second World 
War—is go\'(irned by a body the members of whicli are appointed 
by the gov ernments of other states and arc', undc'r the' legal obliga¬ 
tion to comply with the instructions givem them by their own 
governments, the territory and population in cpiestion cannot bi^ 
considered as elements of a state?, dillercnt from tlie states c?xcr- 
cising legal control over that territory and population. Whatever 
the legal status of such a territory and population may be?, it is 
not that of a “sovereign” state, i.e., a cxmirnunity subjected only to 
international law. 

g. External and internal, divided sovereigntrj. Some writers dis¬ 
tinguish the external sovereignty referring to the relation of thc' 
state to other state's, from the internal sovereignty referring to the 
relation of the state to its subjects. But the one cannot be separated 
from the other; and if a state is subjected to another state wnth 
r(?spect to its international relations, it is not “sovereign” even if 
its legislative, administrativ(^ and judicial j)ower is not restricted 
otherwise.^” 

stiall have? no ])olitical dealings witli any forcMgri Powor or potentate except 
through the riiedium of His Britannic Majesty’s rc^prcsentalivc.” 

’‘'In Duff Devehtpnicnt Co., Ltd, v. Government of KeUintan (Great 
Britain, House of Lords, J924 Law Reports, A.C. 797) the? Briti.sh Govern¬ 
ment declared that Kelantan was a sovereign State in the Malay Pc.Miinsula 
in spites of the fact that there was an agreement l)etw<?(*n Great Britain and 
Kelantan, dated Octoberr 22, 1910, according to which Kelantan should 
have no relations with any foreign power except through the King oi 
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Although sovereignty is essentially a quality, the? quality of the 
state as a normative ordcT, the term is frequently used to dc\signate 
a ec^rtain quality of state pow(T or the state power as a whoU*. 
In this connection "p(’wer” means legal power, and that m(‘ans 
the competence or jurisdiction of the state. If by soxereignty 
an unrestricted power is meant, it is certainly incompatible witli 
international law, which, by imposing obligations upon the state, 
restricts its i^ower. I'he degree of this restriction is very different 
according to the treaties entered into by the slate concerned. Then 
the qiu^stion arises of how far such restriction of power may go 
without depriving the community of its quality of a slate. The 
only reliable criterion is that the state is not subjecled to the 
national law of another slate. If a state by a treaty entered into 
with another state submits in any respect whatever to the national 
law of the other—or any other—stale, it ceases to be subjected only 
to international law and hence cea.ses to he a slate in the sense 
of international law. The typical case is a tr(\aty l.)y which sev(Ta! 
states establish a federal stati‘ of which they Ix'come so-called 
comiionent states. Since the effect of the treaty containing the 
federal constitution is that the contracting states submit to the 
national law of tlur h^deral state, they lose their quality as states 
in the sense of international law. The doctrine that they rc'inain 
“sovereign” states—the sovereignty b(ung divided between the? com¬ 
ponent states and the federation—is based on the idea that sover¬ 
eignty is a quantity of state x>owcr and hcncc divisible. However, 
it is not the sovereignty which is divided, and which as a quality 
is not divisible; it is the state power or, more exactly formulated, 
it is the competence of the .state which—in a federal state—is 
divided between a ciMitral organ and sevtiral local organs. 

To avoid misunderstandings, it is advisable not to use the am- 
higiious term “sovereignty” at all in relation to the state. Since 
sovereignty originally means an absolute (quality, relatixe sover- 

Groat Britain. Tlie agrct'incut provided also that “nothing in this agreement 
shall affect the^ adinini.strativc authority now held by the Rajah of Kelantan. 
In the Hoiist! of Lords Vi.scount Finlay stated; “While there are extensive 
limitations upon its fKelantan s] independence, the cnc.'losc;d documents do not 
negative the view that there is quite enough independence left to support the 
claim to sovereignty.*' 
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eignty—whc'tlicr it means not a siipri'ine but the one next to the 
supreme authority, or only internal not also external soxereignty, 
or not total but divided sovereignty—is a eontradietion in terms. 
Then', is in the Knglish language no specific term lo express the 
idea tliat tlie slate, as tlu' national legal order, is subordinated only 
to the international legal order. (The Cerinan term “Vo('lk(Trechts- 
unmittelbarkeil” is not translatable.) It is by this direct rt'lation 
to international laxv tliat xve may tlittt'n'iitiate the state as a juristic 
pc'ison or corporation, and tlu' corporations within the slate: the 
latter are sulijcct lo the natioind legal ordiT. to th(' law of the state 
xvitliin which they are established. Tlu' stati* as a juristic ]ierson 
is the personification ol a rdalixely centralized legal order, in¬ 
ferior only to international law. This is tlu' nature of the state as 
suViject of international laxv. 

3. The Sid)jccts of Obligation and RcsponsihiJHtj in Inter¬ 
national Law 

The traditional doctrine' that only slat tvs, not individuals, are the 
subjects of international laxv iiK'ans that the personal sphere of 
validity of the international legal order is liinil(‘d. According to 
this doctriiK', tlu^ norms of international laxv can impose obligations 
and responsibilities and confer rights only upon slates, not upon 
individuals. Thi.s limitation of the pc'rsonal sphere of validity 
constitutes, according to that doctrine, an essential characteristic 
of international law. Tliis doctrine is inc-orrect. The subjects of 
international laxv are—like the .subjects of national laxx^—indixidiial 
human bc'ings. State's as juristic persons arc subjects of inter¬ 
national law in the same xvay as corporations as juristic persons 
are subjects of national laxv. The statement that states as juristic 
persons are subjects of international law does not mean that 
individuals are not the subjects of the obligations, responsibilities, 
and rights established by that laxv. It only means that individual 
human beings are indirectly and collectively, in their capacity as 
organs or members of the state, subjects of the obligations, respon¬ 
sibilities. and rights presented as ol)ligations, responsiV)ilities, and 
rights of the state. Besides, human beings arc also directly and 
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sv\l>jf*cls of obligations, Ycsp^msiVnlitios, aT\d rights C‘S- 
tablisl)c*d l)y iiiteriiatioual law. 

a. The state as subject of international ohli^^ations. That inter¬ 
national law imposes an obligation upon a state in(‘ans that the 
imliviclnal who by his conduct may fulfill or violate the obligation 
is not directly determined })y the norms of int(‘rnational law, but 
that th(’ latter le^ave\s the* determination e)f tins individual to national 
law. Mere* e*xaetl\', the internatienial legal order delegatees the? 
de*termination of this individual to the national legal order. For 
e‘\ample. the rule that the state is obligateel to respect the terri¬ 
torial inlegvi*,y of othe>r states and hemce not to invade with its 
armed fore-es or i>art.s of them the te?rritory of annthe*r state*, means 
that ihe- inelivielnal who imeler the ce)nstitution of the* state* is ee^rn- 
petent te) elis]>ose? of the* anne*d fe>re*e*s e>f the* state*—e*.g., the lh‘ael 
e)f State* as eommandtr in c-hief—is e)bligate‘el by iiitc'rnatiemal law 
te) re‘frain fre)iu e)rek*riiig the arm(*d le)rces or parts of them to invade 
the* territory of ane)ther state. That the state is e)bligatt*(l by an iiiler- 
national eonveiition to introduce an e'ight-hour workilay m(*ans that 
the organs He-gislative* and executive) whie.'h, according to the 
constitution of the state, are* compe*te'*nt to re'gulate the matter in 
ejue*stie)n. are bound by inte'rnational law to ])(*rfe)nn the* acts nec- 
(*ssary fe)r the* e'stablishme'iit of a re*gimf* a(‘cording to which 
e*inplo\'ce*s must ne)t work more than eight he)nrs a day. 

If the competent organs of the state do not fulfill the e)l>Iigations 
e^stablishe*d by international law, the state ce)mmits an international 
de*lict for which inte*rnational law provide*s a sanction. Hut the 
.sanclie)ns stipnlate^d by this law—and this is the* se'cond charac- 
te*ristic e*li*me*iit of the* j)he'nome'ne)n we call “e:>bligation of the 
state by intirnatie)nal law’'—^war or re'prisals, arc not directed 
against the organs whose function it was to fulfill the obligations 
of iiiternatie)nal law and who have not de)ne so. The sanctions 
affe*et nt'ither the individual who as Me*ad of State, in violatie)ii e^f 
iiitcrnatie)nal law, has e)rdered the arme*d fe)ree*s of the state or 
parts of thean to invade the territory of another state, nor the 
members of the government who, in riolation of the treaty, 
have failed to submit a bill to tluj individuals forming the par¬ 
liament, nor the parliannmt itself which has not ^ot('d tlu* law 



116 Principles of International Law 

concerning the eight-hour workday, and so on. The sanctions— 
war or reprisals—dirt'ctly or indireclh' affect the people of the 
state, i.e., the indix iduals belonging to the state, and in case of 
war especially the individuals belonging to the armed forces of 
the state. The human beings against whom the sanctions arc to 
be directed are not determined individually, as is the case when 
the law prox'ides that the sanction is to be directed against that 
individual who, by his own behavior, has committed the delict. 
International law det(’rminf?s only a group of individuals against 
whom the sanctions may be dirtreted: in case of reprisals, the 
subjects of tlu* state responsible for the dc^lict; in case of war, 
the members of its armed forces. That means that intt'rnational 
law establishes collecti\c responsibility for th(? violation of tlie 
obligations imposed upon the states. Hence the statenu'nt that 
international law imposes obligations upon states, or that states 
as juristic persons are the subjects of the obligations stipulated 
by international law, means (1) international law imposes obliga¬ 
tions upon individuals in their capacity as organs of the state; 
individuals in their capacity as organs of the state are the subjects 
of tlie international obligations. But international law determines 
only indirectly tliesc individuals who, by their own behavior, 
ought to fulfill th(^ obligations stii3ulated by international law and 
who may commit the international delict imputed to the slate; 
international law delegates the determination of these individuals 
to national law. And (2) international law, by providing for 
reprisals or war as sanctioTis, establishes coll^^ctive responsibility 
of the subjects of the state or of the members of the armed forces 
for violations of international law. 

b. The state as subject of international responsibility, (1) be- 

SPONSIBILI'I’Y OF THE STATE: COLLECTIVE RESPONSIBILITY. Tllis collec¬ 
tive responsibility is the “responsibility of the state” under general 
international law. It is a responsibility constituted by the specific 
sanctions of international law—reprisals and war—different from 
the responsibility established by national law, wbich as a rule is 
individual responsibility and which, according to the nature of the 
sanctions—civil (execution or punishment—is either civil or criminal 
responsibility. The responsibility of the state established by gen- 
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eral international law is neither civil nor criminal responsibility. 
There is no differentiation of civil and criminal law within inter¬ 
national law. The international responsibility of a state for non¬ 
payment of debts based on international law is not different from 
its responsibility for the violation of any otluT intcTiiational obliga¬ 
tion. Elven if an international delict—as, for instance, resort to 
an illegal war—is sometimes called a "crime,” the collective re¬ 
sponsibility of the state for such delict is not a criminal responsi¬ 
bility, because reprisals and war have? not the sp(*cific character of 
j)nnishinent.‘^ 

(2) "act of statk.” The responsibility of tlie state iind(?r general 
int(‘rnalional law is responsibility for violations of international law 
conmiitted by conduct which may be interpreted as conduct of 
the stale, that is to say, the conduct of an individual human being, 
imputable to the state. Such conduct is usually called "act of 
state” (conix^rising actions as well as omission of actions x^rcscribed 
l.)y international law). The individual whose act is imjiutabk? to 
the state* acts as an organ of the .state. It is the national U^gal 
ord(*r, the law of the state, which determines under what con¬ 
ditions an individual acts as an organ of the state; and, as jiointed 
out. the int(?riiational legal order dcl(‘gat(’s to the national k’gal 
orders tlie delermination of the indi\iduals who in their cai;)acity 
as organs of the state have to perform the acts j:)r(‘scril)ed or 
authorized by international law, that is, the indi\ iduals who ha\e 
to fulfill the obligations imposed and to exercise the rights cor\- 
ferred by international law upon the state. 

The qiK'stion as to whether an act performed by a human being 
is an act of state, that is to say, may be imputed to the* sJat(*, must 
be answered on the basis of the national legal order, the law of 
the state whose act is in question. An act tlu* iierfonnauce of 
which is not prescribc'd or x^ermitted by the law of a state cannot 
be imxMited to the state, i.e., interx^reted as an act of the state. 
But such an act may, according to international law, ha\’e the sann? 
legal effects as an act imx)utable to the state, esx>ecially it the 
act is performed by an individual who, as an organ of the state, 
is competent under the law of the state to rexwsent the state in 


" Cf. supra, pp. 23ff., 3'3ff. 
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relation to other states, such as the Head of State. Thus, for 
instance, according to some writers, a treaty is coneliided by a 
stale if it is eoneluded by the Head of Slate, even if the consti¬ 
tution of the stale confers the iiower to eonelnde treaties not, or 
not exclusi\ely, upon tlu* Hi'ad of State, but on the parliament, or 
on the Head of State together with the parliaineiit. A declaration 
of war made by the Head of Slate nia> be considered as fulflllnient 
of tlie state's obligation under the Hague Convention 111, although 
according to the constitution of the state concerned, tiie parliament, 
not the Head of State, is competent to declare war. In these cases 
it might be assumed that the individuals competcait to exercise the 
riglit of tlie slate or to fulfill the obligation of the statc^ are directly 
dt'termined by iiiternalional law, at least insofar as not only 
national law but also international law may dctenriine tlie in- 
dix’iduals eompc'tent to act as organs of the state, that is, to perform 
acts of state. If this interpretation is iieccptecl, the epu’stion as to 
whether an act performed by an indi\idual human htu’iig is an 
act of .state is to h(‘ answered in principle on the basis of the 
national law' of the respective states, l)ul exceptionally on tla* basis 
of international law if tlu; act performed by the indixidiial con¬ 
cerned has, accor<ling to international law, the same I'llect as the 
same act performed l)y an indixidnal authorized or obliged by the 
national law^ to perform the act. 

Traditional doctrine defines as acts of stale within the meaning 
of international huv only those acts wdiich art* pc'rformc'd by the 
goveniinent (comprising the Head of State and the cabinet) or 
at the command or wn’th the authorization of the government;^" 

’■‘■’Ill Jhtron r. DrtiTuau (Corral Hritain, Cfiiirt of I'At'licciiicr. 18*18, 2 
Exchequer Division 167) the* court ht'Icl that an act p(*rfr)nnctl by a naval 
coininandcr, although not performed at the* eonimand or with thtr aiilhoriza- 
lion of tl»t* govemiiKrnt, was to he t(insielercd as an act of stale, he^eanst* 
snl)se(jiu*ntl> nitifie-d In' tin* governnienl. ‘The principal fiueslioii is, wliether 
the condiicl ol the deieiidaiit . . . can he jnstific^d as an act. ol state done 
h>' authority of the Crown. It is not contended that there was any i)revioiis 
authority. . . . Therefore the justification of the delendaiit di.*p(‘nds uixm 
the suhsequeiit ratification of his acts. A w<*ll-known maxim of the law he- 
tween private, individuals is, Omnis ratihalnlin rrlrntrahHur H mandato 
(wquipnralur. . . . Then'fore, generally speaking, between subject and sub¬ 
ject, a subsequent ratification of an act tioiie as agt.Tit is t?(nial t(.» a £)rii)r 
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not acts perJ()rm(‘tl by organs of the state \vlii(.*li arc not nncl(?r 
the authority of the government, such as the parliament or the 
courts, whicli, according to the constitution of modern stat(;s, 
are independent of the go\'crnment. There can be no doubt that 
international law may be violated by a l('gislati\'(^ or judicial act 
performed by a parliament or by a court within its comjx*tence. but 
those who ri'bise to int(Mpret such violation of international law 
as an “act of stale'" and hence as an “int(Tnational deliiKjuency/’ 
that is to say, as an intc*riuitioiial delict imputable to the state, admit 
that if it is not possible to reacli an agrec'inenl bct\\ (‘('n tlie slate; 
whose parliament or court has violutt'd the international law and 
the state whose* interest is violat(‘d, the latter state* is authorized 
to resort to reju'isals or war. But this is exactly tlu* same situation 
which exists in ease* of a violation of international law eoimnitted 
hy an act p('rformed hy tlu‘ governincnt or at the command or with 
the authorization ot the government. In this east* as wi‘ll as in 
(lie east* of its responsil)ility for acts of its legislativt* or judicial 
organs, the state is respoiisil)le for its own acts. There is no snllieient 
rt'ason to t*xt:lude from tlu* ct)ncept t)f “atl of slate' tin* acts 
performed hy the legislate c and judicial organs of the states. 

(3) i)iiu:cn' and jxuiKixrr rkspoxsibility of iiim siaii:. Some 
writers maintain that the state is responsible nt)t only it)r violations 
of international law committed by its own acts (so-call(‘d “inter¬ 
national deliiKpiencies”), but also for certain violations of inter¬ 
national law committed by acts not imputable to the state* accord¬ 
ing to its own (or to international) law; in other terms, that the 
state is responsiblt* also for acts performed hy otlier pcTsons 
than the slate itsc;lf. Such acts may he performed by organs of 
the state not competent to perform the ac ts concerned, or by 
private; individuals. Resimnsibility of the stale for ac-ts imx)utal)le 

authority. . . . yon have to take it as the direelion of llu' eonrt, that il the 
Crown, with knowledge' of what lias been done, ratified the dt'h’iKlant’s act 
hy tlie Seer(*tari(!S of State or the Lords of the /\dniiralty, this action cannot 
1)(? niainfaiiK'd. In the documents which liave been read tlu rc' is ample evidence' 
of ratification ... if ibis act, by adoption, becomes the act of tlie Cre)wn, the 
se'izure' e)f the slaves and goeids by the defendant is a seizure b>- the^ Crown, and 
an act of state; for whieh the defimdant is irresponsible, and, tlK'refe)re, cntitle;d 
te) a verrdiet e)n the; plea of *Not Cnilly*.” 
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to tin Ntato is culk'd "direct"or "originur; rcspomihiUty of the stale 
ti)r aL-ts i\ot inipnt.iblt* to the stdh\ "incliivct" or “\'icarions’" rt'spoj} 
s\V>l\\ly. WowtvoT, by so-caWed indireet or vicarious rcsjxnisibility, 
not a responsibility in the true sense of the term but a specific obli¬ 
gation oli tbe state is understood—^ti)e oidigation to rqxur a wrong; 
and that means the moral and material damage caused I)y a \'jo- 
lation of international law not imputable to the state.'-* The obliga¬ 
tion to repair the wrong inflicted upon the other state may consisSt 
in repealing the act or in disowning it if it has the external appear¬ 
ance of an act of state; in expressing regret or apologizing to 
the wronged state; in punishing the individual wdio has performed 
the act; in paying compensation for tlie material damage caused 
by the act. The extent of this obligation of reparation may differ 
in different cases, and requires agreement between the two states 
concerned.'^ Under general international law the slate is ol)liged 
to prevent ci^rtain acts of private persons injurious to other stales,^ ’ 


In the Thomas Y. Youmans Case (Annual Digest 1925-1926, Ciis«r 
No. 1621 three Aineriean subjects were killed at the hiinds of a mob in the 
state of Michoacan, Mexico, following a di-spiile over w'ages with a Mexican 
worker. Previous to the murder ihe mayor of the town, being imal)le to quiet 
the mob, ordered a lieut(aianl of the stah* force's to proceed with Irooj^s to 
qiif*ll tlic riot and to pul an end to the attack upon the Aiiiericans, The 
troops, on arriving at the scene of the riot, instead of dispersing the mob, 
opened fire on the house in w'hich the Americans took refiig(‘ and killed one 
of them. The other two Amt^ican subjects were then forced to ]^:a\(' llu; 
house, and as they did so they were killed by tlu? troops and tbe molj. No 
adecpiatc sti?ps were svibsctiuently taken tv> mete out punishment to the 
guilty. Some of the soldiers were arrested but not sent(’nc.(id. Scvcnlc'cn 
of the arrt'Sti^d escraped, some of them afl<.?r lliey had Iwien set at liberty on 
bail. The United States and M(?xico Cleiieral Claims Commission (1926) 
held that a government is responsible for wTongful aets of soldiers even 
when uetiiig in disobedience of rules laid dfyw'ri by superior authority, w'ben 
it is elear tliat at the time of tin? i-ommissioii of thosti acts the soldiers 
were on duty and under tlic* immediate supervision and in the pn'sence of 
a commanding sup(.Tior. Inflicting personal injuritrs or wanton destruction or 
looting on the part of soldiers camu»t always Vk; regarded as purely private 
acts. Fret'doin from resi>onsil)ility in case of a .stale organ acting outside the 
scope of its eomp(!tenc(? does not mean that a gov(;mment is never nispoiisible 
for a wrongful act committed by its ollicials. P'urlber, that Mexico was also 
responsible for not having taken proper steps to apprehend and to punish thc^ 
persons involved in the crime. 

Cf. supra, pp. 2()f. 

Cf. infra, p. 126. 
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and, if it is not possible to prevent them, to punish the delirKpients 
and to force them to repair the material damage caused by thti 
injurious act. This obligation, too, is sometimes presented as in¬ 
direct or vicarious responsibility of the state, that is to say, as 
responsibility of the state for violations of international law not 
committed by its own acts.‘“ But in all the cases of so-called in¬ 
direct or vicarious responsibility, the state is responsible only for 
its own conduct; for the state makes itself responsible in the triuj 
sense of th(‘ term, and that means that the state is liable to a 
sanction only if it do('s not fulfill by its own conduct the obliga¬ 
tion to prcNcnt or repair the wrong committed by acts not im- 
piitabh' to th(' stat(‘; that is to say, the state is responsible only for 

C:f. ihf iMura M. H. Janes Case (United Sliiles and Mexico, Gcnoral 
C’laiiiis Coinnii.ssion, 1920, Annual Dijjesl 1925-1926, Case No. 15S ). An Amer- 
i(‘;in (,iti/('n was killed on tli(' territon of Mt‘xieo. The evidence showed that 
the iiition taken by the Mexican authorities was irieffica(*nt and dilatory. Ei^hl 
year.s after the murder hatl been eonirnitted the murderer had not been appre- 
h(;nded. The coiiimi.s.sion held that Mexico was liable in damage's. There find 
taken place such a failure on tht* part of the Mexican authoritic'.s to take prompt 
and efficient action to apprehend the rnurderrer as to warrant an award of 
iiKhannity. The basis of the responsibility of the state, however, is hw not 
complicity witli the ])erj)etrator by condoning or ratifying through executive 
inaction the criminal act, but solely the* specific fact of denial of justice, namely, 
the failure to fulfill the state's own international dut>’ to pro.sccute and punish 
the offendc'r. 

In UnitnJ States (Bosa Gcihtruuk Claim) v. Salvador (United States and 
Salvador, Claims Arbitration, 1902; U.S. Foreign Relations, 1902, p. 877) 
the arbitral tribunal rejected a claim for compensation of damages caused in 
th€^ coursf’ of a nwolution in Salvador, 1898. In its opinion the tribunal 
staled; “A citiztm or subject of one nation who, in the pursuit of commercial 
t^nlerprisc, carries on trade, within the territorx’ and under the i^rotection of 
the sovereignty of a nation other than his own is to be considered as having 
cast in his lot xvith the subjects or citizens of the State in which ho resides 
and carries on business .... 'the State to which he owes national allegiance 
has no right to claim for him as against the nation in which he is resident 
any other or different treatmtmt in case of loss by war—either fon'ign or civil 
-revolution, insxirreetion, or other internal disturbance caused by organized 
military force or by soldiers, than that which the latter country’ moles out to 
its own subjects or citizens. ... It is, however, not to be assumed that this 
rule would apply in a case of mob violence which might, if due diligence had 
been used, have been prc'veiiled by civil authorities alone or by such authorities 
aided by an available inilitarx' force. In siu'h ea.S(? of spoliation by a mob, 
especially where the disorder has arisen in hostility to foreigners, a different 
rule may prevail.” 
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its own delict. If, however, it is assuined tliat the obligation to 
repair the wrong is not the automatic consequence of a violation 
of international law but the result of an agrec'iiu'iit concerniiig the 
reparation, and if it is further assumed that in case no such agree¬ 
ment between the states coneeriu'd is reached tiu' injur('d state is 
authorized b\' gentTal international law to r(\sort to r(‘prisals or war 
against llu‘ otluT state, then this state may be considered to bt^ 
responsible for a delic t not imputable to it. 'rhen, ivsponsibility of a 
state for a delict committed b)' othiT persons exists in ca.se the delic t 
is e()inmitt(‘d by an incompetent organ of the* slate, that is, an 
organ acting w ithout authorization of its govcTiiinent, or by private* 
individuals performing on the territory of the stale acts injurious 
to anothcT state. 

(4) AiJSOLi JE UEsroxsiiuLiTY OK THE siATE. The qiiestioii as to 
wdiether the international ivsponsibility of the* state* has the char¬ 
acter of absolute resx)on.sibility (liability), or res])onsibility ba.sed 
on fault (culpahilitv ), is inuc'h di.scu.ssed. Since^ the* international 
rc?sponsibilily of the- state has the cliaracler of collective responsi¬ 
bility, the an.swcT to this c|uc*stioii dc*pends on whetlu*!* it relc'is to 
the individuals c()lU*ctiv(‘ly r(*spon.sible for the violation of int(*r- 
national law' coininitted by the conduct of a state organ, or to the 
individual wlio in his capacity as organ of the slate has, by his 
conduct, \ iolated international huvJ’ As point(*cl out, collective 
responsibility is always absolute responsiliility since it cannot be 
ba.sed on the fault of the* rc\sponsible individuals, that is, the indi¬ 
viduals against wdiom the sanctions are directed, but th(*se in¬ 
dividuals may be made rcvsponsible only if the dcOict has b(r*ii 
committed intentionally or negligently by the immc'diate delin- 
cpicnt. Then their responsibility is based, not on their ow^n, but on 
the delinquent's fault. 

A delict of the state is always the conduct of an individual acting 
as an organ of the state. Hence the question wdictlicr the inter¬ 
national responsibility of the state is absolute responsibility or cul¬ 
pability may also be formulated as the question whether the fault of 
the individual whose conduct is imputed to the state is an essential 
condition of the sanction provided by international knv against the 


Cf. .supra, pp. lU7f., 11711. 
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state. Some writers maintain that an act ol state injvirious to 
anotluT slate, wliicii objectively constitutes a violation of inter¬ 
national law, is nevertliel(*ss not an international delinquency (and 
that means is not llie condition of a sanction) if committed neither 
iut(Mitionally nor maliciously nor iK'gligently. Other writers main¬ 
tain, on the contrary, that within general intcTiiational law absolute 
rtisponsibilily—at least in principle—pn^vails with resp(‘et to the 
indi\'idua]s whose conduct constitutes tlu' delict.*" Tliere arc* also 
decisions of international tribunals which may be interpreted in 
tills way.^' It is hardly possible to answi*r the ciuestiou in a general 
way. Th(*r(‘ is no doubt that the state is rc^sponsible lor \ iolations 
of international law committed negligently by its organs. According 
to some writia's, no sanction against the state is justified when 
it can be proved that the cornpetc'iit organs of the sl;it(‘ have taken 
lh(^ iK'Ci'Ssary m(*asures to a\(>id the violation ol the right of the 
other state*. But the state cannot t‘scape responsibility l)y proving 
only that its organs did not intc*ntionally and inaliciousl)’ violate 
international law. If liy “re.sponsibility*' is understood not only 
being liable* to an enforcement action as sanction but also to be 
obliged to rcjiair the wrong done*, and if “responsibility l)ased on 
fault'’ (culpaliility) is considc'red to comprise not only the case 
that the wrong has been committed intentionally and maliciously 
but also the case* that the wrong has been coinmittc'd negligently, 
the international r(*sponsibilily of tlu* stale has, wu’lh rc'spcx’t to the 
individuals collecli\’ely responsible, the character of absolute re¬ 
sponsibility, but wnth re.s]H*ct to the individuals whose conduct 
eonstitutc's the international didict, in principle*, the cliaraeter of 
culpalnlity. Ilu'rc* arc*, how*e\er, cases wlu*re the* state* is respon¬ 
sible* although no negligence on the part of its organ has taken 
place. 1'hus, for instance, according to Article 3 of the Hague 

J - Cf. supra, p. li). 

the case The Jessie, before the Britisb-Ainerican Claims Arbitral 
Tribunal (1921), ibe United Slates was beld responsible to Credit Britain for 
an action of its officers perforinc'd luMther wnlh intention, nialicH*, nor iic'gligenec*. 
The tribunal d(K*lared: “Any government is responsible to otlier govcTiinuMits 
for errors in jnclgnic^nl of its oflic-ials puqxirting to act v\'itliin the scope of ibeir 
duties and vc*stt'd with jMJwc?r to enforce their dcMnands.” Cf. British Yearbook 
of International Law (1938), p. 115. 
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Convention of 1907 respecting the laws and customs of war on 
land,^*^ a belligertMit state is “resixmsible” ("liable”) for all vio¬ 
lations of the Regulations laid down in that Convention, whether 
coininittc'd by its organs or by individuals belonging to its armed 
forces but not acting in their cai^acity as organs. That mc'ans that 
the belligerent state is obliged to pay c*ompensation tor the dam¬ 
age caused by a violation of the regulations, whether or not 
committed intentionally and maliciously or negligently. 

c. Individtials as stdjjccts of international obligations and re¬ 
sponsibilities. The principle that under international law states are 
the subjects of the obligations and responsibilities established by 
that law is a rule which has important exceptions. The .specific 
legal techni(iue implied in this principle does not result from the 
essence, as an uneliangeable nature, of international law. For there 
are, exceptionally, norms of international law which determine 
dirt‘Clly the individual who, by his own conduct, may commit or 
alxstain from committing the international delict, norms of inter¬ 
national law wliich establish individual responsibility by directing 
sanctions (exclusively again.st the immediate delinqucMit or against 
another physical person individually and directly determint‘cl by 
international law. Conscviuently, these sanctions cannot hav(i tht* 
character of war or reprisals, which, by their very nature, constitute 
collective n^sponsibility. Thew have the same character as sanctions 
of national law. 

(1) Till-: I'RoiimiTiON OF PiiiAcnr. This is, for example, the case 
of the norm of gen(?ral international law which prohibits piracy. 
Piracy is usually defined as acts of violc’iice committed on th(' liicrh 
seas agaiiKst ixrsons or property by the crew of a private \ess''l 
with the intent to plunder. Piracy can be committc'd only by 
private persons, not by an act of state; hemee not by the crew* o( 
a public vess(?l acting at the command or with the authorization 
of a goveriiment.^^ International law authorizes all states to seizci 

(]f. supra, pii. 1 JTff. 

In TJir llidenn (Groat Britain, IIij?h Court of Admiralty, 1801, A C. Robin¬ 
son’s Reports 3) thc^ Court decided that the cai^tun* of a Rrilisli merchant 
v(\ssel hy an Algerine corsair (jirivaU^cir) was not an act fif i)iracy because 
Algiers htang a State “the act of capture and condemnation was not a mere 
private act of dci)redation.” Although Tunis, Tripoli, and Algiers were 
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—through their pxiblic or private vessels—pirates on the open 
si'a and to punish them, irrespeetive of their nationality, through 
their own courts. The punishment may be determined by national 
law. 

Tlie norm of general inteniational law authorizing the states to 
punish pirates attaches to the fact "piracy,” which it itself deter- 
mines, a sanction individually directed against the person commit- 
M‘ng pirac*y. It prohibits piracy by obligating all individuals to 
re; rain therefrom. The individuals are not obligated in a way 
cliflerent from the way they arc obligated by norms of national 
law. As the norm forbidding piracy is a norm of international law, 
it is individuals w'ho are immediate subjects of international law, 
sul)jects of an international obligation. 7'h(' act of coercion, the 
sanction, is directed against the pirate who vitdates his obligation 
under international law. It is not directed against a state—in 
particular not against the state of which the pirate is a citizen— 
in the way in which reprisals or war is directed against a state, 
i.e., directed against the people of this state. In case of piracy, 
individual, and not collective, responsibility for a violation of inter¬ 
national law takes place. The sanction, executed by the organs of 
a definite^ state, is applied here in execution of a norm of inter¬ 
national law. For, in the absence of this norm it would be contrary 
to international law to perform acts of sovereignty, especially acts 
of coercion, against or on board foreign ships."' The principle of 
the freedom of the s<^as, a \ ery important principle of international 
law, consists precisely of this rule forbidding every act of coercion 
against or affecting foreign ships on the high seas. The rule author- 


fr)rmerly considered as pirate .states, “they have long acquired the character 
of estahlisht'd governments”; hence “they cannot properly be esteemed pirates, 
bill eneiiiii’s .... Altliough their notions of jiistiet?, to be observed between 
nations, differ from those which wc entertain, we do not, on that account, 
vernture to call in (luestion their public' ac'ts.” In excluding acts of state from 
the rule conct*niing piracy, the Court applic'd the principle tkit no .state has 
jurisdiction over the acts of anothcT state, (^f. infra, p]^. 235ff. 

In lie Piracy Jure Gentium (Annual Dige.st 1933-1934, Ca.se No. 89) the 
Judicial Committee of the Privy Council (1934) held: “Actual robbery is not 
an essential element in the crime of piracy jure f^entium. A fru.strated atteinjit 
to eoinmit a piratical robber>' is equally piracy jure gentium" 

-- (]f. infra, pp. 224f. 
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izing the states to seize and punish pirates on the high seas is a 
restriction of the rule eoneerning the frec'doin of the seas, and as 
the lattta* is a rule of general international law, the former must 
likewise he a rule of general international law'. The penalty to be 
iiillieted upon the pirate, it is true, is not dirc?etly determined by 
international law, which leav<\s the determination of the punish¬ 
ment to national law. but in determining the penalty for piracy 
by its criminal law and in inflicting a penalty upon the pirate 
through its own court, the state executes iiiteniational law; it acts 
as organ of the international community constituted by general 
international law, just as the individual committing piracy violates 
an obligation dirc^etly imposed upon him, and not upon his state 
or any other state, by international law, which makes this indi¬ 
vidual, and not a slate, resjioiisible for tlu* di*]iet. 

(2) TLLi;OAL I’si: OK FLAG. Under general intcTnational law every 
vessc'l must sail under the Hag of a stab'; but international huv 
leaves it to the national law' of the state' to determine the condi¬ 
tions under which a vessel is allowed to sail undtT the flag of that 
.state. All states are authorized to seize through their W'arships 
ships which illegitimately sail under their Hags and to confiscate' 
th(? sliip by decision of tlu'ir own courts, as a pc'iialty for abuse' of 
flag. That means that lh(? ow'ner of the ship and tht' master of 
the ship are dirc'ctly obliged by international law' not to commit 
the delict, and that the ow'ner is made indi\'idually responsible 
for the delict. 

(3) Acns OF I>UIVATK I»En.SONS INJURIOUS TO FORKIGN STATES. As 
pointed out, th(' states an' obliged by general international law 
to prcAcnt certain acts injurious to other states from being com¬ 
mitted on tlicir territori(\s, and if prevention is not possible, to 
punish the delinquents and force them to repair the damage (caused 
by the delict. Such injurious acts are, e.g., violation of the person of 
a Head of State staying on foreign territory, or of a diplomatic 
envoy; insult to a flag or another oflicial ('mblem of a fonugn 
state; attempts directed against the territorial integrity of a foreign 
state or inbmdcid to overthrow' the legitimatcj government of 
anothc'r state. All these acts arc violations of international law, 
which forbids such acts by obligating the states to punish the 
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delinquents. In pnnisliing the delinquents, the state’s, througli their 
courts, execute international law, although they may at the same 
time ex(’cut(’ their own national law, enac‘t(‘d in conformity with 
international law. Mence the obligation to f()rl)ear from com¬ 
mitting thes(‘ delicts is imposc'd in the first ])Iace by international 
and in the sec’ond j)l:ice by national law, directly upon tlu’ in¬ 
dividuals concerned. They an* subjects of inU’rnatioiial obligations; 
and individual criminal responsibility is (‘stablished for the vio¬ 
lation of these ol)ligations by general international law. 

(4) TIIF C:()NVi:.\Tl()N' FOR THF PROTKCTION Ol’ SlUiMARTNE TFI.E- 
CRAPM CAivLF.s. Another exam|)le .showing llie possibility of a direct 
oldigation of indixiduals under international law, and the estab¬ 
lishment of individual criminal as well as ei\ il responsibility lor 
\iolations of that law, is tin* International Convention for the* Fro- 
tection of Submarine Tel(‘graph Cables (March 14. 1SS4). This 
convention provid(*s (Article II): “The l)ivaking or injury of a sub¬ 
marine cable, done willfully or through culpable nc'gligenee, and 
resulting in tlie total or j'^artial interruption or embarrassment of 
telegraphic communication, .shall be a punishable o[len.s(* (but the 
piinishment inHieled shall be no liar to a civil action for damages).’' 
By this provision indi\idual criminal responsibility for tlu' delict 
deterrnint*d in the convemtion is (vstablished. According to Article 
Xn of the convention, the punishment shall be “fine or imprison¬ 
ment or both.” Civil responsibility is established by Article IV: 
“The owner of a cable wlio, by tlie laying or repairing of that cable, 
shall cause the l)r('aking or injury' of anotluT cabli\ .shall be required 
to pay the cost of the repairs which such breaking or injury shall 
have rendered nec(*s.sary, but .such paymc'ut shall not l)ar enforce¬ 
ment, if there be ground therefor, of Article II of this Camv ention.” 
Article VIIl stipulates: “(1) The courts competent to take cog¬ 
nizance of infractions of this Convention shall be those* of the coun- 
Iry to which the vessel on board of which the infraction has l)een 
committed belongs. (2) It is, moreover, under.stood that, in ca.scs 
in which the provision contained in the foregoing paragraph cannot 
be carried out, the repression of violations of this Convention shall 
lake place, in eac'h of the contracting States, in the ease of its sub¬ 
jects or citizens, in accordance with th<* general rule of penal com- 
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) tcnce cstnhlishcd by the special laws ol those States, or hy 
^ i'ruiitional treaties.” 

( 5) lUlI'.ACII OF BLOCKADE AND CARRIAGE OF CONTRABAND. Tlu‘ 

! s of ejoneral international law concerning breach of block- 
. .eid carriage of contraband impose various obligations upon 
n;li\ icluals and establisli individual re\sponsibility for llie violation 
of those obligations. By authorizing the belligerents to seize neutral 
Nossels and to confiscate them tlirough decisions of their prize 
courts for breach of blockade, general inleniational law' imposes 
upon the owners and masters of neutral vessels—not upon the 
neutral state—tlic obligation to refrain from committing this delict 
.iud makes th(' owner of the vessel individually responsible for the 
delict, which is charactt'rized by some wTiters as a "criminal act.” 
By authorizing th.' belligerents to i)rohibit the carriage of contra¬ 
band and to confiscate the contraband cargo through decision of 
their prize courts, general international law' imposes upon the 
ow'iicrs and masters of neutral vessels, not upon the neutral state, 
the' obligation to refrain from carriage of contraband, and makes 
the owner of the? contraband cargo individually responsible for 
this delict. 

(6) WAR CRIMES. Violations of the rules of w'arfare are called 
war crime's. GeiKTal international law obligates the states to punish 
tlieir own w^ar criminals, and authorizes any belligerent state to 
punish the prisoners of w'ar in its pow'<*r for having violated the 
rules of w'arfare prior to capture. Hence general international law^ 
imposes upon individuals, as private persons, the obligation to 
refrain from committing w^ar crimes, and establishes individual 
criminal responsibility for tlu? commission of such crimes by private 
persons. Article 3 of Convention IV provides: "A belligerent party 
w^hich violates the provisions of the said Begulations [annexed to the 
coiivtMJtion] shall, if tlu? casf‘ demands, be liabh*. to pay compensa¬ 
tion. It shall be responsible for all acts committed by i^ersons form¬ 
ing part of its armed forces.” The first sentence means that a bellig¬ 
erent party is obliged to pay compensation for violations of the 
regulations committed by an act of state; the second sentence refers 
also to violations of the regulations committed by private persons. 
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That the helIig(T(‘iit party is “responsible'' means tliat it is obliged 
to pay comjoensation for the damage caused by tliese ads. 

(7) Acrrs of jllecitimate wahiahe. Ccneral internalional law 
authorizes a lielligerent power occupying encMiiy territory to punish 
persons for acts of illegitimate warfare, that is to say, lor acts coin- 
mitted in war by private individuals against the arinc'd forceps of 
the encm\'. Indi\ iduals who do not belong to the armed iorc(*s of 
a btdligerent are not allowed to take up arms against the enemy; 
if they do so, they commit a violation of international winch 
obligates iIkmu to refrain from coininitting tins dc'liet and makes 
th(‘m individually responsible for it by authorizing the bc‘lligc*renl 
against which the delict is directed to punish them. They are 
direct subjects of international obligations and international 
responsibilities. 

(8) ESPit)NAc;E. The same is true with respect to espionage. 
According to Article 29 of the Regulations of Convention I\', “a 
pcTSon can only be c*onsid(Tcd a spy when, acting clandt'stimdy 
or on false pretences, he obtains or ('iideavors to obtain iiiformation 
in the zone of operations of a belligerent, with the intention of 
communicating it to the hostile party.’* General international law 
aiitliorizes the state against which acts of espionage have been 
corninittc^d to j)imish the perxx^trator as a criminal, c\ en if ihc' ads 
concerned have been committed at the command or with the 
authorization of the enemy goveniinent, i.e., as acts of state. In 
contradistinetioii to other war crimes, the states in whose inltMi'st 
esi^ionage is committed are not obliged to j^revent and to pu'»’ li 
acts of this nature. The state wdiich einjiloys si)ies in its o" • 

is not resx^onsibh' for these acts. The individual, lur.' cx rr 
mits tho'se acts may, according to international law, • 
by the injured state. In this case, general international lav. 
lishes only the iiulividiial responsibility of tlu* iJerpc'trator.*'' 

S'* Cf, Kx parte Quirin et ah (Anniiul Digest 1941-19-12, Case No. 16S) 
The facts in this case were: In June, 1942, after ihc det'lar.ition oi w ?r he- 
tween the l.^iiitt'd States and the Gf.Tinaii Heieh, eight iiKMuhers of lh<' C r :» 
armed forces had been landc'd on the coast of the Ihiitt'd States in «<■ ’ 

defense zones. They brought with them explosives, fuses, and inctaid ir 
and timing devices, and immediately aftcT laiuling, buried thtar uniforms and 
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Most of the writers on international law, nncler the influence 
of the doctrine tlval only states, and not iiKli\'idnals, are subjects 
of internalioniil law, inaintain that international law, as a law 
betvvec'n states, doc\s not and cannot forliid indi\'iduals from per¬ 
forming or refraining from jHTforming a certain :ict. To inaintain 
that international law does not forbid certain acts, although inter- 


iho materials iikiilioned and proceeded in civilian dress to various points in 
the I'liitcd States. All hail received instriictiims from thi' Ch riiian High Com¬ 
mand to destroy war industries, railroad centers, l)rid;j;es. power plants, and 
other war facilities in the I'nited States in return for reiznl.ir salar>' jniynients 
from the Cennan Ciovernniont. On June 27. 1912, thi*> were arresti'd in 
civilian elotliing in New York or C'hicago by thi' Fi*dt ral BiinMii of Invcstii;;.- 
tion. In this case the United States Supreme Court (1912) staled: “Hy uni- 
\ersal agri't'nient and practice, the law of war draws a distinction between 
the armed forces and tin* peaceful popnlatimis (»l helligi'ieiil nations and 
also between tho.se who arc lawful and unlawful combatants. Lawful com¬ 
batants arc subject to capture and detention as prisoners of war liy opy)osing 
military forces. Unlawful combatants an* liki-wis<‘ snbii^it to cai)tnn‘ and dc- 
tciilioii, but in addition they are subject to trial and pmiisliimait by military 
tribunals for acts which render their bclligcnauy unlawful, 'rhe spy who 
.secretly and wilhont uniform pas.sirs the military lines ol a belligerent in limi* 
of war, seeking to gather military information and coimmmicatc it to the enciii>', 
or an enemy combatant who without uniform comes secretly through the lines 
for till* purpose of waging war by destniiiion of lift* or property, arc 
familiar examples of bclligiTcnts wlio arc generally dci'incd not to 1.m? entitled 
to the status of prisoners of war, but to lx- oflemlers against the law ul war 
subject to trial and i)imislimcrit by niililary tribunals .... By a long c-oiirsc ol 
practical admini.strative construction by its niililary aulhorilics, our Govcrii- 
mciil has likewise rccogni'/i?d tlial those who d\irnig time of war pass sur¬ 
reptitiously from enemy territoiy into our own, diseardiug their iinilorms 
upon enlr>’, for thi' eomiiiission of lio.stile acts in\olving de.stnielion of lili* 
and properly, liavc ihi- status of unlawful combatants jninisliable a.s siicli 
by military commi.ssion. This ])r(?cept of thi? law ol war has been so recogni/cd 
in practice both h(.*re and abroad, and lias .so generally bei*ii accepted as \ alid 
Ijy aulhoritii^s on international law, tbat we think it miLsl be regarded as a 
rule or principle of the law of war recognised by this Government by its enact¬ 
ment of the h'ifti'cntfi Article of War.” The Court held that the charge “on 
which petitioners an- detained for trial by the Mililarx' Commission, alleg«‘d 
an offense whiih the Presiileiil is authorized to order tried by military com¬ 
mission; that his Order eonvi-iiing the Commission was a lawful order and 
llial the Commission was lawfully con.stituted; that the petitioners wen* held 
in lawful custody and did not .show cause for their discharge." SiiKsecjiient 
to the d(‘ci.sion of tlie Supreme Court, six of the? aeens(?d pc?r.sons were sentenced 
by a inililar>' tribunal to death, one was scntenc(?d to life imprisonment, and 
one to tliirty years’ ini]jrisonm(?nt. 
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national law anthori/A^s the pimislinrient of th(*se acts, is not con¬ 
sistent. U thcM-e is a rule of general iiitc'rnatioual law authorizing 
states to punish individuals for having perlonned certain acts 
determinc'd l)y international la\\\ tln'u international law forbids 
these acts, exactly in the same way that national law forbids 
theft and murder by authorizing the state to punish thieves and 
inurderc'is. 

(9) OULICAIION TO WA«N AUTIIORITIKS CONCKUNKJ) BKFOHK BOM- 
BABDxrKN'r. A j)articular situation c*\ists under the proxisions of 
Article 26 of the Regulations of Conxention IV and Article 6 of 
Cilouvention IX, eoiicerning bombardment by naxal forces in time 
ot war. These provisions impose' upon the commandcT of th(' attack¬ 
ing forces, tliat is to say, on a particular organ of the belligerent 
state, tlu^ obligation to xxarn the authorities of the* attacked ])lace 
before c<*mm<‘nciug a bombardment. Artieh' 5 of Convention IX 
imposes upon the commander tht' obligation to spare in a bombard¬ 
ment ecTtain buildings. The analogous prox ision of the Regulations 
of Conxentiou IV imposes this obligation on the belligerent slate, 
not on a particular organ.In the first case a rule of international 
laxv establishes llu* obligation of a definilt' indixidual: but not his 
individual responsibility when he omits the xxTirning at the com¬ 
mand or xvith the authorization of his goxc'rmnent, that is to say, 
if his omission is imputable to the state. Responsible for a violation 
of this obligation by an act of .state is the belligerent .state, against 
which in such a cast' tht' other belligerent may rt'sort to reprisals, 
constituting collecti\e responsibility. If, hoxvever, the commander 
violates his international obligation on liis own initiatixe. lie is 
individually responsilili' to his stale, and if in the poxver of the 
enemy, to that state for having committed a xvar crime. 

d. Individual rcspoiisihilitij for acts of state. \^iolation of the 
rules regulating the conduct of war (xx’ar crimes) must be distin¬ 
guished from x'iolation of the rules prohibiting resort to war. 

'•* .Article 27 of the Rc]u;ulation.s provides: *'In siege.s and bonibardmcnts all 
nrco.ssar>' stcp.s must be taken to .spare, a.s far as pos.sible, buildings dedicated 
to religion, art, science, or charitable purposes . . . Article 5 of Convention IX 
stipulates: “In bombardments by naval forces all the necc.ssary measures must 
be taken by the commander to .spare as far as possible sacred edifices, buildings 
used for artistic, .scientific, or charitable piirim.ses . . . 
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Whereas the latter can be committed only by acts of state, the 
former may be also committed by private persons. General inter¬ 
national law docs not establish individual responsibility for illegal 
resort to war, nor for war crimes committed as acts ol state'. Such 
responsibility may bi', and actually has been, establislu'd by inter¬ 
national as^reements creating particular international law. 

(1) AHTICLE 227 OF THE PEACE TREATY OF VEHSAILIJ'S. Article 227 
of the Treaty of Versailles—an article whicli was n(?\cr executc'd 
—stipulated that e\-Emperor William II should be brought before 
an ii^ternalional criminal court “for a supre^me offense against inti'i- 
national morality and the sanctity of treatk's.’' By the “offense ’ was 
meant in the first place the violation of Germany's obligation to 
respc'ct the neutrality of Belgium and Luxemburg, giiarantec'd by 
Germany. Article' 227 stipulated further: “If the ac^cused is recog¬ 
nized to be guilty, it will be the duty of this tribunal to fix the 
X^unishment which it considers should be imposed.'’ This norm of 
conventional international law was based on the x^resumption that 
an individual, determined by this norm, had in his c-apacity as head 
of the German Reich violated international morality and interna¬ 
tional law, and it provided that an international tribunal .should 
inflict a penalty, to be determined by the tribunal itself, on this 
individual. The provision of the Treaty of Versailles made the 
norms of international morality—by delegation or adoption for this 
X:)artieular case—legal norms by attaching a penal sanction to a 
violation of the rules of international morality. In addition it 
attached to the violation of certain treaties an individual penalty. 
Hi'ncc' Article 227 made an individual resx)orisible for a violation 
of ruh's of international law which he committed in his capacity 
as organ of a state. By so doing, the conventional norm of this 
article imposed criminal responsibility for violations of international 
law upon an individual, with retroactive eBcct. For the norms of 
international law, the violation of which Article 227 of the Treaty 
of X'ersailles declared to be punishalfle infractions, did not establish 
any individual responsibility. The violations of law for which 
William II was made rcsx^onsible had the character of acts of state. 
The norms of international law, the violation of which the Treaty 
of Versailles declared as individually punishable, established the 
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csponsibility only of the state, and that means collective not indi¬ 
vidual responsibility. The norms of international morality to which 
\rticlc 227 refers were not yet norms of international law at the 
time the ofic rises were committed for which Article 227 stipulated 
a sanction. 

In the ca.se of William II, individual criminal responsibility for 
acts of state was established with the consent of the state for whose 
acts individual criminal responsibility w^as to be established. Cer- 
rnaiiy ratified the Peace Treaty of Versailles and thus gave its 
consent to the provision of Article 227. This consent was essential. 
For tlu*n' exists a rule of general international law that no state 
has criminal or civil jurisdiction (i.e., jurisdiction exercised by its 
(Tiniinal or civil courts) over the acts of another .state without the 
consent of the latter.'-’-'^^ 

(2) Tin-: LONDON AGREEMENT OE 1945 FOR THE PROSECUTION OF 
WAR CRIMINALS. Another treaty by w^hich individual criminal 
responsibility for violations of international law by acts of state was 
established is the agreement signed on August 8, 1945, at London, 
for the Prosecution of European Axis War Criminals. This treaty 
was concluded, as stated in its Preamble, by the Government of 
the United Kingdom of Great Britain and Northern Ireland, the 
Government of the United States of America, the Provisional Gov- 
eriirneTil of the French Republic, and the Go\’ernment of the Union 
of Soviet Socialist Republics for the prosecution and punishment 
of the major war criminals of the European Axis. In the Preamble, 
the contracting parties, called in the text of the trc'aty “the signa¬ 
tories,” declare that they are “acting in the interest of all tlu' Unitevl 
Nations.” This statement, however, would have been l(\gally correct 
if all the otlier United Nations had adhered to the treaty. This w as 
possible, since Article 5 provides that “any Government of the 
Unitf?d Nations may adhere to this agreement l)y notice gi\en 
through the diplomatic channel to the Go\ernmeiit of the Ihiited 
Kingdom, who .shall inform the othcT .signatoric\s and adhering 
CJovermnents of each such adherence.” Howc'ver, some, not all 
governments of the United Nations adhered to the London Agree¬ 
ment. As far as the parties to the treaty of August 8, 1945, are con- 


2** Cf. infra, pp. 235ff. 
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cenied, thciv exists a striking differciiet? bei\v(\‘ii this tix'aly and the 
Treaty of X’ersailles. The latter has been ratilied by Germany, that 
is, by the staU' whosi' organ was to be tried and thus was made 
responsible li^r aets oi his state by the inltTiialional court to be 
established by tlu' treat}’, lli'iiee the provision of the 4reaty ol 
V’ersailles establishing the criminal responsibility of the German 
Emperor for \ iolations of international law committed in his 
capaeit}' as organ of the German Reich was in confonnity with the 
rule t)f general international law that no state has jurisdiction over 
the acts of another state' without tlie cons(‘nt of the latter.**' The 
European Axis Fowt'rs, howr'\cr. are not c'ontracling parties to the 
London Agreement, concluded for the prosecution t:>l their organs 
and siiV)jeets made indi\ idually responsible for illegal acts of tlu'ir 
states. 

Article 1 of the London Agreement institiit(‘cl “an International 
Military Tribunal for the trial of war criminals whose offenses 
have no parlieular g^'ographieal liK-ation, whetlavr they be accused 
indi\idually or in their capacity as members of organizations or 
groui)s or in both capacities." .According to Article 2. *“l1ie consti¬ 
tution, jurisdiction and functions of the International Military 
Tribunal shall be those .set out in the Charter aimext'd to this 
Agreement, which Cdiartcr shall form an integral part of this 
Agreement." According to Article 2 of the saiil Charter, the Int€?r- 
iiational Military Tribunal consist'd of four members, each with 
an alternate. One member and one alternate were appointed by 
each of the signatories. .According to Article 14 of this Charter, 
each signatory appointed a cViief prost'culor for the investigation 
of the cliargc's against and the pros(*ciition of major war criminals. 

Article 6 of tlui Charier stipulated: “The Tril^uual established by 
the agreement referred to in Article 2 hereof for the trial and pun¬ 
ishment of the major war criminals of the? European Axis countries 
shall ha\c the power to try and punish persons who, acting in the 
inter(\sls of thi' Euroix*aii Axis coiiutries, whether as individuals 
or as members of organizations, com milted any of lh(; following 
crim(?s. The following acts, or any of tlu'in, are crimes coming 
within the jurisdiction of the Tribunal for which there shall be 
Cf. iufra. pp. 235tl. 
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responsibility: (A) Crimes ai^ainst peace. Namely, 
planning, preparation, initiation or waging of a war of aggression, 
or a war in violation of international treaties, agreemiaits or ass\ir- 
anei's, or participation in a common plav) or eonspirac>' for the 
acc-omplishment of any of the foregoing. (R) War Crimes. Namely, 
violations of the laws or c^n.stoms of war. Siicli violations shall in- 
clncle, but not he limited to, murder, ill-treatment or deportation to 
slave labor or for any other purj)ose of civ ilian population of, or in, 
occupied territory, miuch'r or ill-tn'atment of prisoners of war or 
pc‘rsoiis on the .seas, killing of ho.stages, plunder of iniblic or private 
property, wanton destruc^tion of eitit'S, towns or village's or devas¬ 
tation not justified hy military necessity. (C) Crimes against 
hnmanity. Namely, murder, exhTminalion, enslavcmeiU, deporta¬ 
tion, anil other inhumane acts comniilted against any civilian popu¬ 
lation, before' or during the war; or pcrsi'cnlions on political, racial 
or n'ligious grounds in execution of, or in coimc'ction with, any 
crinii' witliiii the jurisdiction of the Tribunal, whctluT or not in 
violation of the domestic law of the country where perpetrated. 
Leach'rs, organizi'rs, instigators and accomplices participating in 
tlie formulation or execution of a common plan or conspiracy to 
coinmit any of the foregoing crimes are ri'sponsible for all acts 
performed by any persons in execution of sncli plan. ’ 

Prior to llie London Agri'cmcnt tlK*! only “crime against peaci'” 
was an illegal resort to war, that is, resort to war in violation of 
general international law, provided that the juslum pfm- 

criple is supposed to be part of positive international law, and resort 
to war in violation of an international agreement, such as the 
Covenant of thi' Lcagiu' of Nations, the Ki'llogg-Rriand Pact, a 
neutralization treaty, or a so-called nonaggression pact by wliieh 
two or more states assume the obligation not to attack one another. 
“Planning,” “preparation,” and “initiation" of war, as well as “par¬ 
ticipation in a common plan or conspiracy for the accomplishment 
of any of the fon^going,” mentioned in claii.se (A) of Article 6, are 
new international delicts. The same is true with respect of most 
acts mentioned in clause (C) as “crimes against humanity.” 

Articles 7 and 8 establish individual responsibility for acts of 
state. Article 7 provides: “The official position of defendants, 
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whether as heads of state or responsible officials in Government 
departments, shall not be considered as freeing them from respon¬ 
sibility or mitigating punishment/' Article 8: “The fact that the 
defendant acted pursuant to order of his Government, or of a 
superior, shall not free him from responsibility, but may be con¬ 
sidered in mitigation of punishment if the Tribunal determines that 
justice so requires/’ Article 8 covers not only acts of state but also 
acts not imputable to the state. Under the two articles an individual 
may be punished for having committed one of the crimes deler- 
min(‘d in the Gharter of the London Agreement, whether the act 
has or has not tlu? character of an act of state and whether or not 
th(^ act has been committed in execution of an order having or not 
having the character of an act of state. From the point of view of 
general international law, the differences between an act performed 
at superior command and an act performed on the own iniliatix'c 
of the acting individual is irrelexant. Only tlu* question whether 
the act is or is not an act of state is decisive. An act performed at 
superior command may or may not be an act of state. It is not an 
act of state if the command is not an act of stale. The responsibility 
for acts performed at superior command is a specific problem of 
criminal law, not of international law'.“" 

-"In the cast* of I'hc Lhnidotrnj Castle (Gennaiiy, KtMehsgcrieht, 1921; 
Annual Dige.st 1923-1924, Case \o. 235) tv^-o suhordinate officers of a Gcrinan 
submarine were accused of having fin-d on the lifeboats of the British hos¬ 
pital ship The JJandin'cry Castle, sunk by the German submarine during the 
First World War, and thus having killed the p(*ople who were in the boats. 
Tlie accu.scd defended themselves by arguing that they acted at the command 
of their supeTior officer. The court held that the act of firing on the boats, 
with the killing of the people who w(?re in tfuan, constituted homicid(' acrcord- 
ing to Article 212 of the; Penal Code and that “the firing on the boats was an 
offence against the law of nations.’" The court held further that the defense 
of superior orders could not f)e admitted in tlic present case. Ai:cording to 
paragrapli 2 of Artich- 47 of the German Militarv' Penal Code the subordinatf? 
obeying an order in\olving a violation of the law is lial)le to punishment if it 
is known to him that the order of the superior is contrar>’ to law. “This applies 
in the case of tlie accused. It is certainly to be urged in favor of the military 
su})ordinates, that the> are under no obligation to question the order of their 
superior offiecT, and they can count upon its legality. But no such confidence 
can be held to €?xist if such an order is universally known to ewervbody, in¬ 
cluding the accused, to be wuthout any doubt whatevcir against the law. This 
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According to Article 27 of the Charter of the London Agreement, 
the tribunal had the right “to impose upon a d(jfendant, on convic¬ 
tion, deatli or such other punishment as shall be determined by 
it to b(' just.” 

Insofar as the liOndon Agreement establishes individual criminal 
responsibility for violations of international law committed by acts 
of state, for which, at the time these violations were committed, 
only collective responsibility existed; and insofar as the London 
Agreement establishes individual criminal responsibility for acts 
which, at the tinu* tlu'y were committed, did not constitute any 
violation of existing national or intcTiiational law (but only of 
rules of morality), tlu^ London Agreement has the character of 
retroactive criminal law (ex post facto law). 

General international law does not prohibit—as do some state 
c()nstitution.s—the ('nactmi‘nt of legal rules with retroactive force. 
The London Agreement is in this resi^ect not at variance with 
geiKMiil international law. But the view that this agreement in 
c*stablishiiig indi\ idual criminal responsibility for the crimes against 
peace, dt^tennined in Article 6 (A) of its Charter, does not ha\e 
retroactive force because such individual criminal responsibility 
had already been (*stabli.shed by the Kellogg-Briand Pact, has no 


Jiiipprns oiiK in rare and ext c'ptioiial cast's. But this case was precisely one 
of tlu'rii, for in the pres<*nl instance it was perfectly clear to the accused that 
killing defenseless people in the life boats could be nothing else but a breach 
of the law.” 

In the trials of war eriininals condiieted by the military* tribunals of the 
Allied and Associated Powers in connection with the Second World War, the 
plea of superior eonimand has been rai.sed by the defense more frequently 
than any other. (C^f. Law Reports of Trials of War CriminalSs Selected and 
])reixired by the Ihiited Nations War Crimes Commission [ 19-49] XV, 15711.) 
In the practice of the.se tribunals the test was “whether an order, illegal under 
international law, on which an accused had aerted was or must be presumed 
to have been known to him to be so illegal, or was obvioii.sly .so illegal (‘illegal 
on its face’ to use the term employed by the Tribunal in the High Command 
Trial) or should have been recognized by him as being .so illegal. The gru- 
eral upshot of a large number of dcci.sions, and of the advice of Judge Advo¬ 
cates to British or Commonwealth courts, is that, if the order comes within 
one or more of these categories, then the accused cannot rely upon the plea 
of superior orders.” 
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basis, either in the wording of this pact or in the intention of the 
contracting i^arties."'' 

rrinci]di\s similar to those established by the l^ondon Agrei'ment 

Cf. Jiidgint.'iit of tlj(' Internutioiial Military Tribunal lor the Trial of 
Germau Major Wtir Crimimils. (Pri-sonltal by lla* St crclar\^ of Slate for rorei^in 
Affairs to Parlianu'nl by CoininancI of His Majesty, Ciml. 6904, London fI94b], 
pp. 39-40 and “International Militar\' Tribunal [XiinMiibtTg] Jndgintait and 
Sentences, October J, 1940,’' 41 Amcricati Journal of International Law 
[1947] 21Sf.) “In tla' opinion of the 'I'ribiinal. the soltMiin nMiiineiation of 
war as an instnnnenl of national policy neet‘ssaril\' involves iVie proposi¬ 
tion th.it siieh a war is illegal in international law; and that those who plan 
and wage such a war, with its inevitable and terrible ct)nsefini‘ne(‘S, an* 
eoiinnilting a eriine in so doing. . . . But it is argni'd that the Pact does not 
e.\])ressly euaet lliat siicli wars are eriines, or slI u]) courts to try those* who 
make such wars. To th.it e\t<‘nt the sanu* is true with regard to the laws 
of war contained in the Hague Convention. 4’ht* Hague Convention of 1907 
proliibited n'sort to certain methods of waging war. These included tin* in¬ 
humane treatment of prisomrs, the employuumt of poisoncjd weapons, the 
improper use of flags <4 truce, and similar malU‘.rs. Many of these \>rohvbitions 
had been enforced long before tlie dates of tiu* ("onvention; but sinc’C 1907 
tlu) have ccrt.iinly l)ecn crimes, punisliablc as offenses against the laws of 
war; yt't the Hague Camvenlion nowhere designates such practices as criininah 
nor is any sentence prescribed, nor aire mention made of a court to try and 
punish offenders. Tor many >'ears ])ast. howevt*r, military tribunals bave 
tri(‘d ;md punish(‘d individuals gnilty of violating the rules of land warfare 
laid down l>y lliis Convention. In the o]>ini(in of the Tribunal, those who wage 
aggressi\(^ w.ir are doing that which is eipially illegal, and of much greater 
moment than a breach of one of the rules of the Hague Convention/’ To sup¬ 
port th(' view tliat an illegjil war is, within the* meaning of the? Kellogg-Briand 
Pact, an inlemational “crime,” the judgment refers to various international 
documents, such as tin* Geneva Proloc-ol of 1924 for the* l*acific Settlement cjf 
Intcmation.il Disputes, and others, which, indeed, contain .statements to that 
effect. Bill tiiest* .statements did not establi.sli individual criminal responsibility 
of membcTS of a govcTnment for having resorted to an illegal wiir, Snc'h rc'spoii- 
sibility can lie eslaldislied only by a legal nonn pnwiding lor the jiiinishniCMit 
of the individuals c-oncenurd. The jnri.sdiction of the? military tribunals to wliieb 
the judgment of the Iiiteriiatioiial Military Tribunal rcjfcjrs w^as totally different 
from the inrisdic tion conferred b> the London Agrecuneiit upon the? Intcimational 
.Military 'Pribunal. 'I’he military^ tribunals w'hich, prior to the judgment of Xurem- 
berg, punished war erimiiials applied positive national criminal law', tlie law 
of the staler w'hicrli had transformed the rules of the Hague Convemtion nih‘s 
regulating the* conduert of war—into its own criminal law'. Prior to the? London 
AgrciCiTicrnt, no state had tran.sfomi<*d the rules of interrnational law proliibitiiig 
re.sorl to war—difierenl from the rules of w'arfare—into national criminal law'; 
and no military tTibiinal had tried and puni.shed individuals for liav'iiig resorted 
to an internationally illegal war. 
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arc stipulated in tin* Charter of the International Tribunal for the 
Far East, apjnoved l^y the Siipremc CominandcT of the Allied 
Forces on January 19, 1946, on the basis of the japanerse Instrument 
of Surrender, sigiu'd on Septeiriber 2, 1945. 

4. The Subjects of Rights in Iniernational Law 

a. States as saltjects of hifcrmtiomd rights. C(‘n(M'aI international 
law, as a primitive law,"*' confiTs a ri^ht upon a stale by authorizing 
the state, that is to say. individuals as organs of the static to resort 
to war or reprisals agaiiist the state whieli has violah'd certain 
interests of the former state, prot(‘Cted by international law. That 
a stat(‘ has an international right means that a certain individual 
or certain individuals, \vhos(‘ determination is left to the law of 
th(‘ state, have under internatioiial law the pow'cr to bring about 
by their action as orgaj)s of tlu' state the c»xecutjon of the* sanctions 
provided by geiu'ral international law against the state responsible 
for the violation of the law. Also, tlu* ascertainment of the violation 
of the law is l(4t to tlu' states concerned. If it is not possible to 
reach an agreement with respect to tliis (picstion, it is for each 
state to d(?cide it for it.s(»lf. This is the consequence' of the complete 
decentralization of geruTal international law which does not insti- 
tutt' courts with compulsory jurisdiction. A state can have a right 
in the sense of a le gal capacity to bring about a judicial decision by 
which the violation of the law is ascertained, only insofar as an 
international tribunal exists. An international tribunal can be estab¬ 
lished only by a treaty concluded by the states which are willing 
to submit their disputes to the* tribunal. 

A national tribunal objectively ascertains the violation of a legal 
obligation and orders the sanction to be executed by special organs. 
In the absence of an internationally organized executive power, 
the international tribunals must limit themselves to ascertaining 
the violation of an international obligation and to ordering repara¬ 
tion for the illegally caused damag(\ The international tribunal has 
no power to enforce its decision, that is to say, to order a sanction 
to be executed by a special organ against the state which refuses 


Cf. supra, pp. 22, 36. 
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to coini)ly with tho decision of the trihunal, as is the ease under 
national law. Under general international law tlie enforcement of 
the judicial decision, that is to say, the execution of the sanction is 
left to the state whose legal inten\st is injured by tlie iionexecution 
of the decision of the international tribunal. In this case the state¬ 
ment that a state has an international right in rt'lalion to another 
state means that a certain individual or certain indix iduals in their 
cai)aeity as organs of the state ha\e the legal capacity to bring the 
disputf'd case before an international tribunal, and that the state, 
i.e., certain indi\iduals as organs of that Stale, is authorized to 
execute the sanctions provided by international law against the 
other stale if the latter do(‘s not comply with the decision of the 
tribunal. 

b. Individuals as sid)jccts of international rights. Can individuals, 
not as organs of state but as private pcTsons, have interjialional 
rights in relation to state's or to other i^rivate personsy IntiTuational 
law, especially a treaty, confers rights on individuals by authorizing 
private persons to bring a lawsuit against a state before a national 
or an international tribunal. In that case the? tribunal may ascertain 
the violation of the law, i.(?., the rights of the pri\ate person (the 
plaintiff) on the part of the slate (the defendant), and order repara¬ 
tion. If the state is obliged by the treaty to comply with tlie deci¬ 
sion of the tribunal, uoncompliance may be considt'r(?d as a violation 
of the treaty, with the conse(|uerices such a delict has under genc-ral 
international law: enforcement action on the part of the other 
contracting parties against the* delinquent state. 

(1) THE CONVENTIOX CXINCTJHNING AN INTER.NATIONAL PRIZE COURT. 
An example of treaties conferring rights on prixatt? persons by 
authorizing tliem to invoke an international tribunal is the abortive 
Hague Convention (XII)—which was never ratified—concerning 
the ('stablishment of an International Prize Court. According to 
Article 4 of this convention, an appeal from the decisions of national 
prize courts could have been brought lief on? the International Prize 
Cvourt, not only by the neutral state whose own property or that 
of its nationals w^as injuriously affected by the decision of the 
national prize court, but also by private individuals injured by 
the decisions of the national prize courts. According to Article 8, 
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the International Prize Court could have pronounced the capture 
of the vessel to be null. In this case, “the Court shall order restitu¬ 
tion of the vessel or cargo, and shall fix, if there is occasion, the 
amount of the damages. If the vessel or cargo have been sold or 
destroyed, the Court shall determine the compensation to be given 
to the o\vn(>r on this account.** y\s to the execution of the decisions 
of the International Prize Court, the convention only provides in 
Article 9: “The contracting Powers undertake to submit in good 
faith to the decisions of the International Prize Court and to carry 
them out with the least possible delay.’* 

(2) ARTICLES 297 AND 304 OF THE TREATY OF VERSAILLES. Another 
example is oIFcrt'd by Article 297 of the Treaty of Versailles. The 
nationals of the Allied and Associated Powers—individuals—c*oukl 
bring actions against Germany before mixed arbitral tribunals insti¬ 
tuted in conformity with Article 304 of the treaty. These private 
individuals wc*re authorized to claim the rights thc^y had to pay¬ 
ment of damages which Germany’s ai^plication of extraordinary 
war measures may have caused them. The provision of Article* 
304(b) of the Treaty of Versailles is particularly interesting. Ac¬ 
cording to its terms, arbitral tribunals were competent to settle 
dispute's arising out of contracts concluded x^revious to the Treaty 
of Versailles belx^ ec'n citizens of the Allied and Associated Powers 
and German nationals. It was a question of litigations between 
XDrixate individuals for whom the comx^etence of the German tri¬ 
bunals was put aside in favor of an international tribunal. In this 
case, too, an international agreement conferred upon private indi¬ 
viduals the quality of parties before an international tribunal, and 
thus the (juality of subjects of international law. This remains true 
('ven when the arbitral tribunal settled the dispute in conformit\ 
with the national law of one of the parties. The decision of the 
arbitral tribunal, in virtue of Article 304(g), was to be executed 
against a x^ii'^Rtc pc'rson by the state to which the x^rivate person 
belonged. 

In Sif'walcl, Cluirlcs v. Germany (Annual Higest 1925-1926, Case* No. 255) 
tlio French-German Mixed Arbitral Tribunal (1926) held that the right granted 
under Article 297(e) was an individual right belonging to subjects of the 
Allied Powers, which might be put forward directly against Germany without 
the interposition of the French Government; and that, as the Treaty of Ver- 
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(3) THE CEHMANO'POLISII CONVENTrON CO\CERNT\C L-PPER SILESIA. 
Another example of rights of iiiclixidiials under international 
is furnished hy the Germano-Polish Coiuenlion regarding Upper 
Silesia, signed at Genev a. May 15, 1922. Article 5 of tliis (’onv taition 
authorized private pcTSons to bring a suit before an international 
court against the state* which had \'iolated certain interests of thes(j 
indiv iduals protect'd by the convention. Since* the interested parties 
were, in this case, priv aU* persons, the couv'ciition attribntt?d rights 
to indi\'idnals as priv ate pers(»us by conferring on them the power to 
ai^peal to an int(*rnational tribunal even against their own stale.-'^ 


saillos camt* into forte’ after tlio Agret'inent of November 15, 1919, an exjiress 
e.veeption t(» Arliele 29Tle) was neeessary’ in order to dej)rive an individual of 
any ri.u;}it.s aetTiiing to liini under it. 

In tile ease of Civilitin \\’«r Claimant- Association. Ltd. v. The Kinff (Annual 
Dij'est 10ol-'19'i2, Case No. 118) the qui’stion arose wbi.’tluT the provision of 
Article 2v)2 of the P('aee Treaty ol Wrsailles iinposiim ui)on ('.ennany th(' obli¬ 
gation to “make compensation for all dainagt^ done to the civilian i)npid.itiori 
of the Allied and A.sso<.iated Povvt.TS and their propert\ ,” (‘slahlislied rights of 
the private persons eoneerned. In the British House ol bonis ( 1911 ) l-ord 
Atkin said: . . when tlie Crown is negotiating with anotlu’r Sovereign a treaty, 
it is inconsistent with its sovereign position that it should be acting as agent 
f(.)r th<‘ nationals ol the sovereign State, unless indeed the Cr(»wn chooses 
expressly to tleclare tliat it is acting as ag(’nt. There is nothing, so far as 1 
know, tf) prf’vc’nt the ("rowri acting as agent or trustee if it eliooses deliluTately 
to do so. Tn the ein;urnstanees of this ca.se tlK’ri* appears to me to be nothing 
whith indicates that the Crown f?xpres.sly assunn’d the position of agent or 
trustee, and I think tlie tareumstances neg:itiv(; the idea th:it the Oown ever 
did intend to occupy ifial position and ru’gativc any crireuiustaiK'c from which 
the law might impose upon it the position either of agent or trustee.” In this 
stiitemeivt the f\uestion as tv) whether a treaty establishes rights <»f private per- 
.soris is dealt with from th(^ point of view of the docrtriiie that a treaty concluded 
hy the govennnent is a legal transaction, and that consequently private persons 
can acquire rights undcT the treaty only if the governnieii! in conehiding the 
treaty acts as an agent for th<-.se persons. But a treaty is not only a legal trans¬ 
action estahli.shing sidiieclivc duties and rights on ihv basis of objective’ law, 
hut also a jiroccdure hy w'hich objective law is en^atetl. IleiK^c* the govennnent 
ill concluding a treaty need not act as agent for j)rivat<r ])ersons. in order to 
establish rights of the.str jicrsons. The governiiic’iit in eonehiding a tn^aty may 
he considiTcd as acting in its irapacity of an authority creating objective law. 
Then the only question is whether by this law rights of private persons are 
e.stahlishc’d. With refcTcnce to Article 232 of the Pc^acc? Treaty of Versailles this 
question may be answered in the negative. 

In Steiner and Gross v. Polish State (Annual Digest 1927-1928, Ca.sc? No. 
188) a Poli.sb and a Czechoslovak citizen brought action against the Polish State 
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(4) HUMAN lUGIITS IN TIIK CIIAUTKH OF THE UNITED NATIONS. If 
“rights” arc to he coiilc'rn'd on individuals by an international 
agreement, the latter must impose upon the states parties to the 
agreement the obligation to recognize the jurisdiction of a tribunal 
to which the individuals have access in case of a violation of the 
rights on tin* part of the state, as well as the obligation to comply 
witli tli(' di‘cision of thi' tribunal. It may be a national or an inter¬ 
national tribunal;but th<? rights are guarantcjcd more effectively 

U-ff>rr iIh* SiUsiaii Arbitnil Tribunal on tbo basis of the GeriiKin-Polisli 

Conv(*iiti<»n ol May 15, 1922. The* l\>lisb >5ovornnit‘iil contended that tb<.‘ con- 
v(‘nlion did not confer upon J^olisli nationals a riKlil of action against the Poli.sh 
State; that it was a general principle of inlornational law tlial an individual 
could not invoke an international authority against his own state; that this 
priiu.'iphr ought to be ai)plied in regard to the interpretation of the convention; 
th;jt an\ interijn'tation to the contrary would place tlie .state against which 
.such right was accorded in a ]X)sition worse' than that of state s und(*r the 
regime ol eaiiitulalions and that the* tribunal tiu'rc'fon* had no juri.sdiction. The* 
tribunal ( 1928) lu'ld that the Poli.sh contention must be- rejected and that the 
tribunal had jnri.sdiction. The conventiem conferred in uncfciiiivocal t(.*nns juris¬ 
diction ni>on the tribunal iiTc.sjH'Ctivc of the nationality of the claimants, and, 
tiu* tcTins of the convention h<*ing clear, it w’as \inneeessar>- to add to it a 
limitation whieli did appear from its wording. There* was an additional 
reason for not introdueing any siicb limitation, seeing that the' guiding principle 
of thi.s i)art of the* coiive-nliori was the re.spccl of pri\ aU^ riglits and the prt^serva- 
tion of the* ecoiiomie unity of tapper Silesia, and that no one of these considera¬ 
tions was (ompatible with the exclusion of any catc-gory of claims for the .sole 
HM.son of the nationality of the claimant. 

A treaty conferring upon individuals a riglit of action bef(»rc national 
courts was the convention cxHieluded on NovcmhIxt 9, 1920, betwex'n Poland and 
the I’rec' Cit>' of Danzig, eoncerning the railways within the territor\' of Danzig. 
In Mcngc r. Poh'.s7i liailu'mj Administration (Annual Digest 1925-1926, Case 
No. 258) lln^ High Court of Danzig (1925) hc'ld intar alia: In order to give 
effect to the apparent purjiosf* of a treraty and to the implic^cl intt^iition of the 
ixirties, the court will eon.strue the provisions of a treaty regulating private 
rights of individuals in such a manner as lo recognize ('hums grounded directly 
in thc^ treaty and pul forward by private pcrr.sons without interposition on the 
part of their .state. 

Anotlier treaty of thi.s kind was the .so-c'alltxl Beamtenahkommen, a conven¬ 
tion c'onchided on Oc'lobc’r 22, 1921, by l^anzig and Poland, regulating (pu'.stions 
reflating to tIu! cmiploj inent of offic'ials, employees, and workmen of the Danzig 
railway.s. TJu.* PcTinancot Court of International Jiistie*? (1928) in an ad\isory 
opinion (Publications of the Permanent Court of Intcrnaticnial Justice, Series B, 
No. 15) stat(.*d: ‘Tt may bi^ readily admitted that, according to a well established 
principle of intc^niationul law, the Beamtemihkommcru being an international 
agreement, cannot, as such, create direct rights and obligations for i^rivate indi- 
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when the states are siil.)jected to an international tribunal. Without 
subjecting the state' to the jurisdiction of a tribunal, no “rights” ol 
individuals in relation to the state are established. The Charter of 
the United Nations, in the Preamble and in Article 1, paragraph 3; 
Article 13, paragraph 1(b); Article 55(c); and Article 62, para¬ 
graph 2, proclaims the principle of respect for fundamental human 
rights. But it is hardly ]W)ssib!(' to interpret ihc'se pro\ isions as 
constituting legal obligations of the iiH'tnbtTs to treat tlu'ir subjects 
ill conformity ^^'ith tin’s principle.’" Nor has the Uni\(*rsal D('clara- 

vithials. Hilt it faiiiiol be disputed UkiI the wiy ubjeel of an iiilernatiimal 
agreement, aeeordiug to the intention of tin* eontraeting thirties, may be the 
adoption V>y the Parlies of sovu<‘ definite rvdes ert^alinp; ii\dividiial rights and 
oldigations and enfonvablt' by the national courts. 'I'hat there is sneh an inten¬ 
tion in the pr(\sent ease can be (‘Staldished by rel^^renee to the terms ol tlie 
Bcamicmiltkomnwn. Tiu' fact that the various j)rovisions were put in the form 
of an Ahkomuicn [agreement] is corroborative, but not conclusive (*\ idenee as 
to the c.'haracter and legal efh'cts of tlu’ instrument. 'J’he intention ol ihtr Parlies, 
which is to b(? ascertained from th(.‘ contents of the AgretMuent. taking into 
consideration the manner in which tlu* .Agre<*nient has betai appli('d, is tlecisivc. 
'J'his principle of inUTpu'tation .should be applied by the C'.oinl in tiie I’^re.senl 
crasc.-The wording and general temor of the Bcarntvmihkitnitiicfi show that its 
provisions are dircell>‘ ai)plicahle as between the ollicials ami ilu^ Adminis¬ 
tration.*' 

''■■•However, in He Drummond Wren (.\mmal Digest H) IV It) 15, Ca.s(' .\o. 
50) the High Court of Ontario, Canada ( 1945), held that a restrictive eov<rnant 
attached to eerlaiii lands, which read as follows; “Land not to he sold to Jews, 
or to persons of ohieetionalde natituialilv/’ was void and of noneileel. In the 
jnstifieiition of its decision th<; court referred inter alia to the Charter of the 
United Nations: “It is a well reeognizcal rule that courts may look at varitnis 
Dominion and Provincial .Acts and public law as an aid in di'termining iirin- 
eiples rt'lative to public policy. . . . First and of prolound signilicanci; is tlic 
recent San f’ranci.sco (Charter, to wliicli Canada was a signatory’, and which the 
Dominion Parliament has now ratified.” In this eonii<*elion the Court quotes 
the Preamhlif and Articles 1 and 55. 

In tfie ease Sei FujU v. State of California ( Advance California App<’llate 
Keporl.s, May 5, 1950, p. 151) the State District Court of Ai>p<‘als held on 
Ai)ril 24, 1950: (1) 4'he Charier of the United Nations 159 Slats. lOdofl.; 
U.S. Code CiOng. Sc:r\ ice, 79th Cong. 1945, j). 90*1) has Ijccouk? the? .siijireme 
law of the larul in aeeordanee with the United Stales Coristilution, Artieh^ VI, 
clause 2; (2) The Alien Property Initiative Act of 1920 (Stats. 1921, p. Ixxxiii; 
Deeririg's (ien. Laws, Act 261 ) limiting owntT.ship and ii.se of jjroperty by 
aliens inf'ligible for citizenship to .such rights only as they may have by virtue 
of tr(?atics existing at tin; date of its tmactnient between this country and that 
of which such aliens w(;re subjects or eilizcms, is in direct conflict willi the t<;nns 
and piiri)oscs of the Charter of the United Nations, is incompatible with Article 
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lion of Hinnan Riglits, approved by the Gc'iieral Assembly of the 
Dnited Nations on Dc'cember 10, 1948, the cliaraeter of an interna¬ 
tional agreement binding upon the members of tin* Unit(*d Nations. 

u' resolution by which the General Asst inbly adopted the Decla¬ 
ration has (mly the cliaraeter of a recommendation. 71ie Pr(*amble 
states; “The General Assembly. Proclaims this Universal Declara¬ 
tion of Human Rights as a common standard of achie\ement for 
all peo])les and all nations, to tlu* end that eviry individual and 
ev(TV organ of soeit'ty, keeping this Declaration cfinstantly in mind, 
shall stri\ e by teaching and ediic-ation to promote res])('et for these 
rights and freedoms and by progressixe* measures, national and 
internalional, to sc'eure their universal and c'ffeetive recognition 
and obserx anc'(‘. both among the pC‘oples of Member States thc'm- 
selvc’S and among tlu* ]U‘Oples of territories under their jurisdic¬ 
tion." Article S ot tlie D(‘claratioii state's: “Kxeryoiu' has the right 
to an efleetive remedy by the competent national tribunals for 
acts violating the fundamental rights granted him by the constitu¬ 
tion or by law." No inttM'iiulional tribunal is suggested.''* 

Rights of indix'iduals not only may be established but also may 
be abolislu'd by a treat). Since tlu* .statt* under gc'ueral international 

17 of lli(* Divlaration of Huinnii Higlits niaclcd by tlie Gcn(‘r;il A.sst‘inbly of the 
I'nitcd Xiitiens ( I)cc<*iiibci 10, 1048), and hi*nc(’ is invalid. 

I'Ik’ ripbls fonnulated in tlu* Declaration arc*: 

“Aht. 1. All bunian lK?inj;s arc* bom frcc^ and cMiual in dignity and rights, 
rhey arc endowerd with ivason and c:on.sci(*nc(‘ and should act towards one 
anothcT in a spirit of lirotlierhocxl. 

“Aht. 2. Kvc.*ryone is entitled to ail tlie riglits and frc’edoms set fortli in this 
JX'claration, without distinction of any kind, .such as race, colour, .sew, language, 
rdigion, ]H)litic*al or othcT opinion, national or social origin. 3 ')ropcrty, hirtli or 
otlicr stains. Furthermore, no distinc-tion shall V>c made on the basis of the 
political, jnri.sdictional or iiitematioiial .stains of the c*ountr>’ or tcrritoiy to 
whicfi a iH.TSon belongs, whetluT it be indc.*pc*ndent, trust, non-self-govemiiig 
or under any other limitation of .sovc'reignty. 

“Airr. 3. Eveiyonc? has the right to lifc\ liberty and the sexuritj of person. 

“Aivr. 4. No one* shall he held in .slaverx' or servitude; slavery and thc^ slax'C 
trade .shall be probibiU'd in all their forms. 

“Akt. 5. No one shall be snhjeeted to torture or to cruel, inhuman or degrad¬ 
ing treatment or punishmeiil. 

'‘Art. (i. Everryone has the right to recognition cvcrx'whcrc as a person before 
the law. 

“Art. 7. All are equal before the law and are entitled without any discrimi¬ 
nation to equal protection of tlie law. All are entitled to equal protection against 
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law has lawmaking power with resi^ect to its nationals, it may, in 
a treaty coiiclucled with another state, disjx)se of the rights, espe¬ 
cially of the property rights of its nationals. Tlius, the German 

an\' disT-riinination in violatii)i) of tins Declaration and against any ineit<*nM*nt 
to sneli discriininalioii. 

“Aar. tS. Evt'r\one has tlic' right to an efioeli\<‘ remedy hy the ei)iiipc*t(*nt 
national tribunals lor acts violating thf‘ fnndaniental riglits granted him by the 
constitution or b\’ l.iw. 

“Amt. 9. \o one shall be snbjectc*d to arbitrary arrt‘Sl, dc^tc’ntion or <*xile. 

“Am*. 10. li]\er\oiie is entitlc'd in lull eciualitv to a lair and public hearing 
by an independc'iit and imjiartial tribunal, in the dc'terinination of his rights 
and obligations and of any criminal charge' against him. 

“Art. 11. I I ) l^verxonc^ c.hargc'd with a pcaial offence has the right to Im* 
presumed iiinocc'nt ujitil provc'd guilty according to law in a pul)lic trial at 
which he has had all the guarantees nca-essary for his defence. (2) \o one* shall 
he held guilty of any penal offense on atcomit of any act or ommission which did 
not eonslitnte a pc'nal (?Hense, niider national or inte rnational law, at ihc' time 
when it was comniittc'd. \or shall a heavic'r penalu lx* iinpo.scxl than the caie 
that W'us apidicabU* at the time the p<*nal offence* was comvniltcal. 

“Art. 12. No one sliall be subjected tc^ arbitrary iutc‘rtc‘renc*e with his \^rlvaey, 
family, lioine or eorrespondence, nor to attacks upon hLs honour and rc'pntation. 
Eveiyonc.* has the right to the protcxlion of the hiw against such iuterh*r(‘ncrc‘ 
or attacks, 

“Art. 13. (1) ENcryone ha.s the right to freedom of mo\ t‘inent and re.sidencc* 
within the borders of c'ach state. (2) Everyone has the right to leave any 
country, including liis own, and to return to his country. 

“Art. 14. (1) Evc'iyonc? has the right to seek and to enjoy in other eoiinlries 
a.sylnrn from persecution. (2) This right may not be invokc'd in llic case of 
prosecutions genuinely arising from nonpolitieal cnnic's or from acts contrar>' 
to the purpose's and principles of the' United Nations. 

“Art. 15. { 1 ^ Ever>'one has the right to a nationality. (2) No one shall bc^ 
arbitrarily deprived of his nationality nor denied the right Uj ehangci his 
nationality. 

“Art. 16. ( 1) Men and wonicm of full age, wnthoiit any limitation due to 
race, nationality or religicm, have, the right to marry and to found a family. 
Thi?y are entitled to c'qnal rights as to marriage?, during marriage? and at its dis- 
.solution. (2) .Marriage? shall be? (?!itered into only with tfif^ free and full eon.sent 
of the intending .spouses. (3) 'J'he family is the natural and fiindamental groux) 
unit of .soeicjty and is entitled to pnitection by .scK-iety and the State*. 

“Art. 17. (1; Everyone has the right to own property alone as well as in 
as.soeiation with others. (2) No one shall be arbitrarily deprivesd of his property. 

“Art. 18. Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to t?hange his rc;ligion or belief, and 
freedom, either alone or in community w'ilh othcjrs and in public or private, to 
manifest liis religion or belief in teaching, praetic.-f*, worship and observance. 

“Art. 19. Everyone has the right tcj freedom of oxiinioii and expression; this 
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Ciox'ernnic'nt in the Peace Treaty of Versailles (Part VIII, Annex 
111) “on behalf of themselves and so t«) hind all otluir persons inter¬ 
ested” cedc'd to th<' Allied and Associated Governments all German 

rijj'hl irK liitlcs IrGcclGiii ti) hold opinions vvilhoiil iiilcrforGiicro and to SGf*k, nx-oivt- 
and iinjiart iniorination and ideas through any nualia and regardlfhss of frontiers. 

“Anr. 20. (1 ) Kveryone lias the ri.nlit to frei‘doui of peae(‘fiil assenildy and 
as.soeiation. (2 ) No one may be compelled tt) belonj? to an as.sociation. 

“Airr. 21. (1 ) b'viTyoiu^ has tin* right to take part in the (rovenuntmt ol his 
country, directly or through freely cho.sen rc?preseiitatives. (2) Everyone has 
the right of etiiial aeet'.ss to public service in his countr\'. (3) The will of the 
peoi)le .shall be the basis of the authority of govtTnnient; this will shall be 
<'\pres.st.‘d in periodic and genuine' crlections W'hieh shall be by universal and 
eepial suflrage and shall be held by .secrttl vote or by eijiiivalenl fret^ voting 
procedures. 

“Aivr. 22. Everyone, as a mt‘rnV>er ot society, has the right to social security 
and is entitled to realization, through national effort and international coopera¬ 
tion and in accordance with the organization and resources of each Stat(% of 
the econoniie, social, and cultural rights indi.spen.sable for his dignity and the 
free develoi)incnt of his personality. 

“Aut. 23. ( 1 ) Everyone has the right to work, to free choic'c' of omploynient, 
to just and favorable conditions of work and to protection against uiieniploy- 
ni(‘nt. (2) Everyon<‘, without any diseriiuiiiation, has the right to efiual pay 
for cfiual work. (3) Everyone who works has the right to just and favorablt? 
nanuneratioii insuring for hiin.self and his family an existence worthy of human 
ilignity, and suppleinenttrd, il necessary, by other means of soc*ial protection. 
(1) Ev(?ryon(^ has the right to form and to join trade union.s for the imiteetion 
of his intere.sts. 

“Aht. 2-1. Ever>one has the right to re.st and leisure, including reasonable 
limitation of working hours and periodic holidays with pay. 

“Akt. 23. ( 1 ) E\iTvone has tin* right to a standard of living adequate for 
the health and well-b<Mng of himself and of his family, including food, clothing, 
luiusing, and medical care and iH*e(\s.sary social .s<.Tviees, and tlu* right to .security 
in the ev<*nt of unemployment, sickne.ss, disability, widowhood, old age or 
oIVkt lack of livelihood in eiremiistaiiec*s beyond his control. (2) Motherhood 
and ehildhood are entitled to .spi'cial care and a.ssislanee. All children, whether 
born in or out of wedloek, .sliall enjoy the sanu^ .soeial protcxlion. 

“Aht. 26. (1) Ever\'one has the right to education. Education .shall be fnx*, 
at least in the elemental^' and fundanicmtal stages. Elementary education .shall 
be compiil.sory. 'JVehriieal and professional eduealioii shall be made gtaierally 
available and biglurr eduealion .shall ]m» equally acee.ssible to all on the basis 
of merit. (2) Education shall be direettxl to the full development of the Imman 
personality and to tlie stnaigthening of respect for human riglits and funda- 
UH'iital frtrcdonis. Il .sliall promote understanding, toleranet? and friend.sliip 
among all nations, racial or religious groups, and shall further the activities of 
tile United Nations for the inaintenance of peace. (3) Parents have a prior 
right to choo.s*-* the kind of education that .shall lie given to their cliildron. 

“Art. 27. (1) Evt*r>one has tlu? right freely to participate in the cultural 
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merchants ships of 1,600 tons gross and upwards. "-* In the Peace 
4'reaty with Italy signed February 10, 1947 (Articles 76), Italy 
wai\ed ‘'all claims of any di\seription against tlie Allied and Asso¬ 
ciated Powers on belialf of the Italian Government or Italian 
nationals arising direc^tly out of the war or out of actions taken 
because of the existence of a state of war . . . 

5, The So-Called Fundamental Rights of the State 

According to a \'i('w pr(‘\ ailing in the eighteenth and nineteenth 
centuries and maintained e\en today by souk* writ(‘rs, every states 
has—in its capacity as a member of the family of nations—some 

lift? of lilt* - to enjoy the iiils aiitl tn slnin? in scientific atJv;mceni('nt 

and its beiiodits. (2) Everyone lias the riiiht to the iiroteetion of the moral and 
material inten'sts rcsnltinj^ fmm any seiciitifie, literary or artistic imnluelion 
of wliieh he is th<‘ autlior. 

“Anr. 2S. Ev(‘r>-one is entitled to a social and international orilcr in whitii 
the rights and Irecdonis set forth in this l^i*elaration can he folly reali/i’d. 

“Ajrr. 29. (1) Ev<'ryonc has duties to the eomniiinity in which alone tin* 
fre(; and full dev<‘lo|>inent of his ixTsonalily is jHissihle. (2) In the exercise of 
his rij^hls and frt'(‘donis, CNcryonc shall hi‘ subjec t only to such limitations as 
arc* det(?rmiin.*d by law solely for tlie purpose? of sceurinj^ due rc'cognition and 
n?spcet J(jr the rii^hts and Ireedcaiis of others and ol mc'ctin^ the just rccpiire- 
incTits of morality, public order and the gciuTal welfare in a dcMucKTatie soc;iety. 
(o) 'J'hf'sc? rights and trc^c'doms may in no ease* l»e exercised contrary to tlie 
purjaises and principles of the L'nited Nations. 

“Anr. 30. Nothing in this Declaration may b(? int(?rpreted as implying for 
any Stale, group, or person any right to engagt* in any activity or to perform 
any act aimed at the dc.'Stniction ol any of the rights and freedoms .set forth 
herein.’' 

The representatives of Belgium, Denmark, F’ranee, the German l"ed(‘ral Re¬ 
public, Iceland, Ireland. Italy, Euxembourg, tin? Nelli(?rlands, Norway, tlie Saar, 
Turkey, and tlie Tnited Kingdom of Great Britain ami NorthcTn IrcTind .signed 
at Home, on November d, 1050, the text of a Convention for the protection 
of human rights and fundamental freedoms. According to Article? 19, a Euro- 
l)('an Court of ifuman Bights shall be established. But the persons who.se 
rights or freedom, guaiantec*d in the Convention, are violated cannot bring 
a case before the t.ourt w'hieli, according to Article 48, is oii(?n only to ibc 
states contracting parties to tlie Convention and to a Euroiiean Commission 
of Human Bights, the meniliers of which are, according to Article 2J, to b(‘ 
elected by a Comiiiitt(?t: of MiTiistc?rs. (Cf. 45 American Journal of InicnuUUmal 
Law, April, 1951, Supplement, 24ff.) 

35 In the case The lilonde, the Briti.sii Privy Council (1922 Law Reports, 1 
A.C. 313, 335, 337 ) said: “There can be no doubt that Germany was com- 
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fundamental rights. Thcsci rights are not stipulated by general 
eiislomary international law or by international agreements, as the 
othc'r rights and duties of tlu* states are, but originate in the nature 
of the stale or of the international eoinniiinity. The norms eon- 
stitnting these fundamental rights of the state' arc supposerd to be 
the ultimate basis and source of positi\(‘ inUTuational law and, 
eonseqiK'iitly, to have a greah'r obligatory force than tlu' rules 
of positive international law created by custom and treaties. 

a. The natural-law doctrine as basis of the fundamental rigjifs 
of the state.'* "riie idea of fundamental rights of the state deducible 
from the nature of the slate or tlii^ intcTnational community is the 
ap])liealion of th(' doctrine of natural law to tlu* relationship be- 
Iwec’M states. According to tlie natural-law doctrine,-’*' the indix idual 
has—independt'ut of any positixe* legal order—sonu* rights which 
can be deduced din'ctly from nature in g(*neraL and in particular 
frojn nature as created by Cod; so that the rights in (|U(\stion appear 
as stipulated l)y the will of God. The* nature? from which these 
rights an* deduced is mostly eonsidc'red to be* the nature of man 
liimself, in particular his n^ason; conseqn(*ntly one speaks of inborn 
or inh(?rent rights, in contradistinction to rights conferred upon 
man by a positive legal order. Sometimes it is the nature of man’s 
relation to other men, the* nature of soeit'ty, which is considered 
to be the true source of these fundamental rights of man. These 
rights are, according to most of the followers of the natural-law 
doctrine, freedom, equality, property, self-preservation. 

An unbiased analysis of tlu* natural-law doctrine? shows that it 
is im]U)ssibl(* to deduce* from “nature” any rights. For the right of 
an individual pre.supposes the duty of another individual, and 
nature*, that is, a complex of facts deti*rmined by the laws of 
causality, does not impose duties and then'fore does not confer 
rights upon m(?n or other beings. Cognition of nature is cognition of 
I acts in their causal connection. From the statement that something 
“is”—and according to the principle of causality necessarily must 

prlcnt, on bdiixlf of those nationals who were Gorman subjoi'ts within the 
opr'fation of the Treaty, to jnake eessions wViifh wonhl bind them and eflVi't 
a transfer of their rights of property, as if the ei'ssion luul been made personally 
b>' the owner eoneenied.” 

3«Cf. infra, pp. 241, 31()f., .315f. 




150 


Principles of Inicmalional Law 

or probably will be—never follows tliat something “ought’' to be, 
that it is the duty or right of somebody to behave in a certain way. 
It is impossible to proceed from the sphere of the “is” on the way 
of a logical conclusion to the sphere of the “ought.” Duties and 
rights presuppose the existence of a normative order, a system of 
norms prescribing or permitting a certain behavior of men, and this 
normative order can be established only by acts of human beings. 
Only human beings arc' capable of creating norms, that is, rulc\s 
obligating and authori/.ing men. In.sofar as human actions arc sup¬ 
posed to be l)rought alxiut by a psychic plumomenon called “will,” 
norms are considered to be created by acts of will. Tlic' human will 
creating norms may manifest itself in acts consciously dirc'ctc'd at 
tlie creation of norms, nainc‘l\% in commands, in legislative acts, 
and the like; or in custom, that is, the habitual or usual course of 
acting accomi)ani('d by the conviction that mc'ii ought to act in 
this way. Nature has no “will.” The conception of a nature endowed 
with will—and this concc*ption is implied in the coucc;i)tion of a 
nature as legislative authority—a nature imposing dutit*s and con¬ 
ferring rights is rather an animistic myth than a scientific interpre¬ 
tation of facts. Acts of will of suptThuman x>tJriional bcungs, how¬ 
ever, lie bc'yond human science, in particular beyond legal science. 

Kights are always stipulated by a normative order established by 
acts of human beings, that is, by a xDOsitive system of morality or 
by positive law. If “natural” rights are maintained, we have to 
distinguish tw^o different possibilities: either these rights are really 
stipulated by a positive order; then the statement that these rights 
are “natural” or “fundamental,” i.e., that they are deduced from 
nature, is, in itself, scicintifically incorrect and meaningless, but has 
the i)olitical function of justifying the sti£)iilation of these rights; 
or the rights characterized as “natural” or “fundamental” are not 
stipulated by a positive order; then the statement has the character 
of a postulate, diiected at the legislator, to stipulate such rights; 
and the postulate may be realized—in the field of law—either by 
constitutional reform or by revolution. 

b. The fundamental rights as principles presupposed by inter¬ 
national law. The clear distinction betwt'Oii positive duties and 
rights and mere ideologies or political postulates is of the greatest 
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importance for a scientific presentation of the law. It is only another 
version of the old natural-law doctrine when a writer tries to main¬ 
tain the theory of fundamental rights of the state by arguing in the 
following way: it is lu^cessary to distinguish in any legal order the 
rights stipulated by this order from the legal principles presupposed 
by this legal order. The .so-called fundamental rights of the states 
are legal prineiples which are the conditions on which an inter¬ 
national law is po.ssible at all, the legal principles on which the 
]X)siti\e international law is built up. We can find out these j^rin- 
ciples by an analysis of the nature of international law. In other 
terms, the fundamc'ntal rights of the state can be deduced from 
the nature of international law. This is the same idea as exi^ressed 
by the above-mentioned statement that the fundamental rights of 
the state's are the ultimate basis or source of positives international 
law and have therefore a greater obligatory forec' than \\ic rules of 
])0sitivc international law. 

This version of the natural-law doctrine is logically just as im- 
j)ossible as is the classical version of that doctrine. Legal principles 
can never be presupposed by a legal order; they can only be crciated 
in conformity with this order. For they are “legaF only because 
and insofar as they are establishc'd on the basis of a positi\'(> legal 
order, "rix' only principle which may and must be presupposed is 
the fundamental principle determining the first constitution of the 
legal order, “constitution” meaning the rules dc'termining the 
methods by which the ]iiw is to be created. These metliods are 
custom, legislation, treaties. ’* Certainly the creation of substantive 
law is not a creation out of nothing. Legislation as well as custom 
is direct('d by some general principles, but these principles are 
moral or political principles, and not legal prineiples, and conse¬ 
quently cannot impose legal duties or confc'r legal rights upon men 
or states as long as these principles are not stiinilated by legislation, 
custom, or treaties. As legal principles they are not the source or 
basis of the legal order by which they are stipulated; on the con¬ 
trary, the positive legal order is their basis or source. Hence they 
have no greater obligatory force than the other norms stipulated by 
the positive kigal order, unless the positive legal order itself grants 
Cf, infra, pp. 303ff. 
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them a groator obligatory force by making their abolishment or 
modification more difficult. This is imix’issible if the legal order—as 
general iiiteniational law—has the character of customary law, if 
the rules of this order acquire as well as lose their validity by 
custom. 

c. The fundamental rights deduced from the personalUij of the 
state. The so-called fundamental rights of the stales ari‘ rights of 
the states oiil>' insofar as they are stipulated by general international 
law, which has the eharacter of customary law. Tin's is the only 
doctrine which can be maintained from the })oint of view of legal 
positivism. But (.*\en writers who, in principle, accept this view 
fall back to the natural-law doctrine by trying to deduce tlu' funda¬ 
mental rights of the stale from the nature of th(' state as an inter¬ 
national personality. However, “international pcTsonality of tlu* 
state” means only that general international law imposc's duti('s and 
confers rights iqion stales (and that means, upon individuals as 
organs of the states). The stat(‘ is an international personality be¬ 
cause it is a subject of international duties and rights. This stah*- 
ment says nothing about the content of thcst‘ duties and rights. 
The concei)t of legal personality is a thoroughly formal concept. 
Hence it is impossible to deduce from the* fact that tlu.' state is an 
intcmatioiuil iiersonality some definite rights of the state, such as 
the right of Ic'gal equality, the right of respect (or dignity), the 
right of indepeTidcmce (or sovereignty), the right of exi.stence (or 
self-preservation), the right of nonintervc'ntion on the part of other 
states, the right of jurisdiction. These are the rights which are 
usually pre.scmted as “fundamental” rights of the state. 

The idea of dcrixing th(‘se rights from the international per¬ 
sonality of the state presuppo.ses the assumption that tlie statcj exists 
as a personality, that is, as a subject of rights, prior to its entering 
the international community, and that it enters voluntarily the inter¬ 
national community, and only under the condition that it retains 
these rights, especially the right of cjquality and the right of 
independence (sovereignty). Since entering the international com¬ 
munity implies submission to international law, and this implies 
a certain restriction of the natural freedom, i.e., the sovtTeignty, of 
the state, the state is supposed to enter th(‘ inlcrnational com- 
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miuiity, tluit is to say, to consent to this restriction of its sovereignty, 
only under the condition tliat the other states accept the same 
restriction of their sovereignty. An essential element of this view 
is the idea that the international community, or the legal ordcT c<in- 
stiluting this commimity, i.e., general international law, is based 
on the connv^on consent of tlie states, or, which amounts to the 
same, on a contract of the members of this community. Thin doc¬ 
trine', wncU'sjnead ainojig writers on international law, has exactly 
th(* same c haracter as the natural-law doctrine concerning tli(> basis 
of the* slate or what anioimts to the same, of the reason of validity 
of the national Ic'gal ordcT. According to this theory, inc'ii are in 
thc'ir state' of nature free and ecpial. The state, the; national legal 
ordc'r, conu'S into existence by the fact that the free and eciiial 
individuals assent to an agreement concerning a social order n^gu- 
laling their mutual bc'havior. Evc'ry individual restricts voluntarily 
his freedom in the intc'rc'st of all ihi' olhcT individuals, on the con¬ 
dition that the others rt'slrict their freedom in the same w’ay. This 
is the so-called social contract. Such an event, however, has never 
taken place. Social order is not the result of a contract entered into 
by th(^ individuals to be bound by the social order; it is the result 
of force and eustt)m. And the individual is bound by the social 
ordc'r not because he gives his consent to the social order. He is 
bound without and even against his will. Me is born into a com¬ 
munity, and is, from the vcTy moment of his birth, subjcx'ted to the 
social order constituting this community. Hence the dfx;trine of the 
social contract is a fiction, the purpose^ of which is not to explain 
the origin of the slate, or, what amounts to the same, the existence 
of the national Ic'gal order, but to justify this fact, that is to say, 
to justify thc^ fact that the individuals are bound by a legal order 
imposing duties and conferring rights upon them. This justification 
presupposes that ccjuality and freedom arc the highest values. If 
men are by their very nature equal and free, they can be bound 
only by a .social order based on their consent, that is to say, estab¬ 
lished by a contract voluntarily entered into by those who are to be 
bound by it. 

d. The common consent of the states as basis of international law. 
But actually men are by their nature neither free nor equal; and 
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even if they were free and equal by their nature, they are, by law, 
bound to beba\e in a certain way, without their consent. 

The tlu'ory of a coimnon consent of the states v(^luntarily enter¬ 
ing the international conirnunity, as the basis of this community 
or of the international law constituting this commnnity, rests on 
the same fiction. 'J'hc? states are bound by general intiTnational law 
without and I'ven against their will. Thus, for instanc-e, a new state, 
as soon as it comes into ('xistence, has all the rights and all the 
stipulated l)y general international law, without any act of 
recognifion of general iiitiTiiational law on th(^ part of this state 
bc'ing necessary. It may be assumed that intc'rnational law be- 
COOK'S applicalde to a newly established coinmunity wlu'n the latter 
is recognized as a stat(' by the other states. Such recognition implies 
the asc(Ttainm('nt that the community fulfills the requirt'meiits of a 
state in the sense of international law. ■' Among these' requirements, 
however, is not the condition tliat the new state submit to existing 
international law.”'' Just as tli(‘ individual does not sulunit volun¬ 
tarily to the law of the* slate which is binding upon him w'ithoiit 
and e\'en against his will, a stat(‘ dot's not submit voluntarily to 
international law, which is binding upon it w^hether it does recog¬ 
nize international law or does not recognize it. No state can with¬ 
draw Irorn the internatioiial cormmmity or, what amounts to the 
same, from the international law' ctmstituting this community; and 
as long as it is not a member of this community, that is to say, as 
long as international law does not apply to it, it is not a “state”; it 
is legally nonexistent. When the so-called fundamental rights of 
tlie state are prescaited as derived from the nature of the inter¬ 
national coinmunity or from the nature or personality of the .state, 
they are, in truth, presupposed as established by a kind of natural 
international law conft'rring the.se rights upon the national com¬ 
munity prior to its entering the intoTiiational community, at a time 
w'hen the national community exists in a “state of nature” analogous 
to that state of nature in which the individual—according to the 
natural-law doctrine—exists prior to his entering the national com- 

•'« Cf. inira, pp. 264ff. 

As to the doctrint; that international law niii.st be recognized by the .states 
in order to he binding on it, ef. infra, pp. .313, 432ff. 



Si)licrcs of Validity of Intcrnaiional Law Io5 

muivity, tlie state. In the theory of national law this fiction was 
abandoned long ago; in the theory of international law it is still— 
consciously or unconsciously—niaintainc^d, especially regarding 
the most important of the fundamental rights, the right of etpuility 
and the right of sovereignty. 

e. Equality and sovereignty as fundamental rights of the state. 
Howcjver, equality and sovereignly are not rights with which the 
state is endowed wlien it (‘liters the international community. I'hc! 
states are legally (^pial insofar as general international law treats 
them in this way, i.e., insofar as general international law imposes 
upon all of them the same duties and confers upon all of them the 
same rights. This, however, is evidently not the case. lattoral state's 
have under general international law duties and rights which inland 
states have not,'^'’ just as men have undca- national law other duties 
and rights than womcai. Legal inequality of state's is not incom¬ 
patible with a legal re^gulation of interstate relations. As a matter 
of fact, tluTc are treaties by which privileges are conferred upon 
some of the contracting slaU\s, and are not conferred uixin the 
others, which do not lose their ciuality as states by such treatment. 
The ChartcT of the United Nations confers upon five gr(*at powc'rs 
the privilege of the so-called veto right, without violating tlu^ prin¬ 
ciple' of ecpiality allegedly established by general international law. 
And in spite of the legal inequality of the states under the CharttT, 
the latter proclaims in its Article 2, paragraph 1: ‘The Organization 
is based on the principle of the sovereign ecpiality of all its Mem¬ 
bers.” It is evidently not ecpiality in the law, but eciuality before 
the law, which is meant by the right of equality attributed by 
jurisprudence to individuals as well as to slat(\s, in spite of the fact 
that men as well as states are actually not equal. But there are 
differences which the law does and differences which the law does 
not recognize as reU'vant. Ecjuality before the law means that the 
law-api)lying organs, in applying the law, must not make a differ¬ 
ence which is not recognized by the law, lliat tlu' law shall be 
applied as the law intends to he applied. Ecpiality before the law 
means application of the law in conformity with the law, lawfulness, 
legality. It is a postulate directed at the law-applying organs, not 


Cf. infra, pp. 219if. 
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a “right” of tlio subjects. Sometimes certain principles ol positive 
international law, such as the principle of unaniinity (in contra¬ 
distinction to the principle of the majority vote) and especially 
the principle that treaties are binding only upon the contracting 
states, or the princi];)le that no state has jurisdiction over anotlier 
state, arc present(?d as consequences of the “right of equality.” 
Insofar as these princiiiles prevail, equality of tlu' states in tla* law 
may be assumed. But these principles are valid only with iinx^ortant 
restrictions, as will be shown in anotlier connection." 

There is no, and there cannot be, a fundamental right of sover¬ 
eignty of the states, if this term is taken in its original sense—of 
supreiiK' authority.*" As subjects of international rights tlie states an' 
subjected to intcmational law, even if international law is c'onsid- 
ered to be part of national law. Hence, the stales as subjc'cts of rights 
are as little “sovereign” as the individual is “sovt'reign” iindi'r na¬ 
tional law. The authority of international law or, w hat amounts to 
the same, the authority of the intt'rnational c()mninnity is established 
abo\e the .states, just as the authority of the national connnimity. 
the state, is established above the individuals. If tlie so-called sov¬ 
ereignty of the state is considered as compatible with intcTiiational 
law, it can mc'an only, as pointed out, that a state in the sense of 
international huv is legally subjecU'd only to international law— 
customary geiK.’ral or conventional particular international law—and 
not to the Tiational law of another state. If by “.sovc'n'ignty” is meant 
that a community, in order to be a state, must be subordinated 
only to int(?rnational law, and not to tlu^ national law of another 
state, sovereignty may be considered as an esscaitial quality of 
the state. Since the state as a national coinmimity is constitnt(*d by 
a national h'gal order, it is more correct to formulate the principle 
concerned by the statemiait that a cocrci\c; order constitutes a 
state in the sense of international law if it is subordinated only 
to international law. 

To present the principle that a community is a state or, what 
amounts to the same, is “sovereign” in the sense of international 
law, if it is subjected only to international law, as a “right” of 

Cf. infra, pp. 345ff. 

Cf. supra, pp. 438ff. 
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sovereignty, is hardly correct. Sovereignty in this s(*nse is not 
th(? right of a state, for it is a condition under which a conirnunity 
is a stale and has the rights of a state? under international law^ The 
idea that s()\^('reignty is a “right” of the state may b('—and actually 
is—misused to prc'vent the establishin(?nt of certain international 
institutions considered to be incompaliblt* w'ith this “right”, as for 
instance', the cstablishiTK'nt by a treaty of an international tribunal 
having jurisdiction in matters of human rights, or having com¬ 
pulsory jurisdiction in all disputes arising among the states that 
are contrac.'ting parties to the treaty. A state may refuse to conclude 
such a treaty, but it cannot justify its attitude by its “right” of 
soxercMgnly. From the right of sovereignty one has deduced the 
Ic'gal power of a slate to withdraw by a unilateral act from an 
international community, in spite? of the fact that the treaty con¬ 
stituting this community does not confer upon the members .such 
a right.But no such powa*r can be deducc'd from the alleged 
“right” of sox'creigiity. 

International law imposc's upon the states the obligation to 
respect certain interests of the other states. The violation of certain 
interests of a stale thus protected by international law% especially 
tlie violation of its territorial integrity, is usually characterized as 
\iolation of its right of sovereignty. But there is no essential 
diffenmee belween tliis and any other illegal interference in the 
U'gally protectc'd sphere of interests of a state by another state; 
and tlic international dc*licts concerned may be described without 
the use of the misl(?ading term “sovereignty.” 

f. Other fundamental riiihts. The question w-h(jther and to what 
extent the other so-called fundamental rights exist, such as the 
right to existc'nce, the right to re.spect, the right to nonintervention 
on the part of other states, the right of jurisdiction, cannot be 
answered by the fictitious presupposition that the state, by enter¬ 
ing the intCTuational community, retains these rights, but only 
by an analysis of positive international law.** 

^Cf. tnfra, pp. 356fF., -MSf. 

As to thr riglil of st'lf-preservalion, cf. supra, pp. 5Sf., 157, the right to 
rjonintcrvmlioii, supra. ]ip, (Hf. 

Th(' Inleroationiil Baw C(iiiiinission, c.stahlishr(I by the General Assembly of 
the United Nations (12'3il iiiec’ting on November 21, 1917) has prepared a 
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6. Communities Not Having the Character of States as 
Suhjccis of International Law 

Not oiil>' states and individuals, but also communities which 
ha\c not th(> character of states, are subjects of international law. 

Draft Declaration on llic liighls and Duties of States to be adopted by the 
General Ass(’inbl>'. Tlie Declaration contains tbc followinj; provisions: 

“Airr. 1. L'\eiy Stale bas the right to independence and hence to oxerdse 
freely, without dietation by an>' other Stale^ all its legal powers, including the 
elioiee f)f its own lorni of government. 

“.■\i?T. 2. Then- State has the right to exercise jiirisdiclion over its ttaTitt)ry 
and fu'cr all pe rsons and things therein, subject to the iiiinmnities rt.rognizcd 
hy international law. 

“Amt. 3. Kverv' Slate lias the duty to refrain from intervention in the intt'mal 
or exteriKiI alfairs of an>' other State. 

“.‘Vnr. A. Evcr\ State h.as th(? duty to refrain from fonumting civil strife in 
tlu^ territory of another Slate, and to prevtmt the organization within its lorri- 
tory of aelivitic's calculated to foment such civil strife. 

“Aivr. 5. Evt ry Stale bas the right to crciuulity in law with every other Stat(\ 
0. Every Slate has the dut>’ to treat all ptTsons und<‘r its jurisdiction 
with respect for human rights and lundanumtal freedoms, without distinction 
as to rtict\ sex, language, or religion. 

“Amt. 7. Evi ry Stale lia.s the duty to ensure that conditions prevailing in its 
territory do riol menace intoniational peace and order. 

“Ain-. 8. Every State has the duly to settle its di.sputes with other Stales by 
pcac’cfnl means in sucli a manner tbal international peact.^ and security, and 
justic(‘, are not endangered. 

“Amt. 9. EAcry State has the duly to refrain from rcrsorling to war as an 
inst rim lent of national jKiliey, and to ri:frain from the threat or use of force 
against the U'rritorial integrity or political independence of another State, or 
in any other irumiicr ineonsislcnt with intiTiiational law and order. 

“Amt. If). E\'cr>' State has the duly to refrain from giving assistance to any 
Stall’ which is acting in violation of Article 9, or against which the United 
Nations is taking prevt;iitive or cTiforceinciit action. 

“Amt. 11. Every State has the.’ duty to refrain from recognizing any terri¬ 
torial acf|iiisitioii by another State acting in violation of Article' 9. 

“Amt. 12. hhery State has th<'. right of individual or colleetivi^ self-defense 
against armed attack. 

“Art. 13. Excry Stale has the duty to carry out in good faitli its obligations 
arising from treaties and other sources of intiTnationul law, and it may not 
invoke jirovisions in its constitution or its laws as an t;.\cuse for failure to per¬ 
form this duty. 

“Art. 14. Ever>' Stale has the duty to conduct its relations with other States 
in aecordance with international law and with the iiriiieiple that the sovereignty 
of each State is subject to tlu? supremacy of international law.” 
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Tliese may be eominimities of individuals or coiiiiniinities of states. 

a. Cojurminilies of indh idmils. (1) Tin: CHuacii. A community 
of indix'iduals which, although not having the character of a state, 
is a subject of international law, is the Roman Catholic Church 
r(*presciited by the Pope?, the so-called Holy See. It is generally 
recognizc'd that the Pope as Head of tlie Cluirch may conclude 
\vith states e(Ttairi treaties, especially for the? purpose of regu¬ 
lating ecclesiastical matters. The latter treatic‘s, called concordats, 
have a legal character, for they impose obligations and eonfer 
rights upon the contracting parties. The obligations and rights 
established by tliese treaties are inttTnational obligations and 
rights, and their violation is an international dt'lict. The treaties 
concluded by the ('hurch with the states have their reason of 
validity not in any national law. For national law, as the law ot 
one stat(\ cannot impose obligations or confer rights upon the 
Pope as Head of the Cniureh, or what amounts to the same, upon 
the Catholic Chureh as such, since the Church is a community 
the legal iwistence of which extends beyond the sphere of validity 
of any national legal order. The Church is an order constituting 
a coinniunity which comprises the Catholics of the whole world. 
Only the norm of gcmeral international law concerning treaties 
can confer upon these agrex^ments, (^specially nxioii the concordats, 
a law-cn^ating clfect. As a subject of international law, the Church 
has the right of legation, that is to say, to send and receive diplo¬ 
matic envoys who enjoy the privileges granted by general inter¬ 
national law to such persons. I lowTwt'r, there arc differences 
between the Catholic Church and a state as subjects of intcT- 
national law, espc'cially as concerns the sanctions to be executed 
by and against them. The Catholic Church cannot wage war, 
nor can w'ar be waged against the CJhnreh. Only reprisals by 
which one encroaches on the legal rights of the other are possible. 

The concordats concluded with the Roman Catholic Church must 
be distinguished from the treaty by which the State of the Vatican 
City has been established, and the treaties concluded wuth this 
state. 

The State of the Vatican City has b('en created by a treaty, 
concluded on February 11, 1929, betw'cen Italy and the Holy See, 
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the so-called Latcraii Treaty. In this treaty Italy “n'cogiiizes the 
full ownership, exclusive dominion, and sovcTi'ign aulhorily and 
jurisdiction of the Holy See over the Vatican,” i.e., a certain 
territory within Iloine. That means that Italy ga\e up a part of 
its territory lor the purpose' of a new stale lu'inj; estal)lished on il. 
This territory does not excec^d one hundred acre's; n(.*\’ertheless it 
is the territory of a state. Its population does not reach se\en 
hundred and is comi>()S('d almost exclusively of individuals r<'- 
siding therein l)y virtue of their office. Nevertlu'less it is the 
X^opulatioii of a stat('. Since the Pope is the government, all the 
eh'ments of a state in the sense of intcTiiational law are e\ist('nt. 
Italy recogni/('d in this treaty the Stale of the \'atiean (a'ty undcT 
the sovereignty of the Supreme Poiitiff (Article' 26). Artich' 24 ol 
the treaty contains the declaration that the Holy See, that is, 
the Pope' as the head of the ik'w state', dex's not desire to take and 
shall not take part in temporal rivalrit's b('tw('('n other slates 
and in int(Tnational conferences coneernc'd with such matters 
“save and excej^t in the event of such partic's making a mutual 
appeal to the pacific mission of the Holy See, the latter r(‘ser\ ing 
in any e\djt tlu* right of exercising its moral and spiritual i)Ov\er.” 
Accordingly, the same article provides that the Vaticran (aty shall 
in all eircurnstances be considered as iK'utral and in\iolable 
tc'rritory. By this treaty, concluded between the Boirian ("atholic 
Church and Italy, some international duties are imposed and 
some international rights are conferred upon the new stat(\ 1’his 
state is a juristic person different from the Roman C^atiiolic Church. 
The H('ad of the Churcli is at the same time the IIt\ad of tlu' 
State of the Vatican City. There exists a personal union between 
the Churcli and this state. But the Stat(^ of the Vatican City, 
limited to a certain territory, must not be identified with the' 
Church, which is tied to no limited territory. That means the 
territorial siihcrc of validity^ of the State of the Vatican Caty is 
limited, as ev(.*ry state territory is, whereas the territorial spliere 
of validity of the Roman Catholic Church is not limited. The 
C^lnireh, however, is not outside sj>ac(% as is sometimes stated. Tlie 
social order we call the Catholic Church has a tcTritorial sphere 
of validity as any normative order regulating human btdiavior has. 
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Only, this territoriiil splicTe of validity, the legal existeiici* of the 
C'atholic Church in space, is not limited. 

(2) STATKiJKE CJOMMUMTJKS. (a) lusuigents recognized as bel¬ 
ligerent power. There are slatelike coin muni ties wliich do not 
fiiHill all the requirements of a .state in the sense of international 
law but nev(‘rlh(‘l(*ss art; considered to be subjects oF international 
obligations and rights. Such a coininunity is established by the 
fact that in a civil war the insurgents gain effective control over 
a part of the territory and the population of the stat(* within 
which tlie civil war takes place. If the insurgents are recognized 
as a bf^lligcTtail ])owct, tlu* rules of general international la\v con¬ 
cerning the conduct of war and lUMitrality apply to tiieir relations 
with other states. Hence they are subjects of international law, 
although tlie effective control which the government of the insur- 
gt'iits (wercises over a certain ti*rritory and its population is not 
yet d('finilt^ly stal)iliz(‘d beeaust' the civil war is still going on. The 
conditions under which the recognition of insurgents as a bed- 
ligercMit power is possibh' will be discussed in Part MI of this 
treat isc.^‘‘ 

(b) Protectorates. Another case of a statelike community which 
may be a subject of international law is a state which, by a treaty 
concluded with another state, submits to a protectoratt^ ('xereised 
by the lathT. Th(' protectorate, as ])ointed out,*” consists in the 
fact I hat the jirotector state is competent to managiv, through 
its own organs, and that m(*ans, in conformity with its own con¬ 
stitution, all or th(» most important international affairs of the 
protected community. The effect of a protectorate treaty is that 
a body politic under protectorate is partly subjected to the national 
legal order of anotiier state and not exclusively to the international 
legal order, and lumce has lost that indei)endcnce which is an 
essential element of a state in the .sense of international law. It 
is a statf^like community, not a full state. If it has conferred upon 
the protc'ctor slate only part of its eompetence in international 
matters, there remain bf'twecn the protected body politic and 
other states relations which arc not within the sphere of the pro- 

«Cf. infra, pp. 2()lfr. 

4«Cf. supra, p. 111. 
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tectoratc; hence the statclike community under protectorate has 
international obligations and rights independently of the protec¬ 
tor state. In this case tlie protec‘ted community has a restricted 
international personality. If, however, a state confers upon an¬ 
other state* its whole competence in international affairs, then it 
disappears completely from the sphere of international relations 
and cannot be considered as a subject of international law. The 
international personality of the proti'cted community is, so to 
speak, completely absorbed by the protector state, which alone 
is a subject of international law.** 

(c) Mandated and trust territories liot s\ibjects of internationid 
law. According to Article 75 of the Charter of tlu' United Nations 
an “international trusteeship system'" is established under the 
authority of the Uiiilt'd Nations “for the administration and 
super\ision of such territories as may be^ placed thereunder by 
subsequent individual agreements.” I'he trustec‘ship system was 
intended to replace the mandate system established in Article 22 
of the Covenant of the League of Nations, which runs as follows: 

“1. To those? colonies and territories which as a consecjuencc of 
the late war have ceased to b(j nnd(T the sovereignty of the States 
which formerly governed them ai»d whicli are inhabited by ]i(‘oples 
not yet able to stand by tluMnsclves under the strenuons conditions 
of the modern world, there should be ai^plicd the principle that 


III iIk* case (if II. C. van lloogstraten v. Low Lum Senf^ (1‘Vdcratccl Malay 
States, Siipn^iiK* Court, 1939; Annual Digest 1938-1910, Case No. 16) the 
(]uestion arose wlictlicr the Fcjdcrated Malay Stat(\s, under thi‘ protectorate of 
Great Britain, were at war with (Germany. The Court held that th(’ Fod<*rated 
Malay States W(;re at war with Ct^riiiany: “Setiing that the Suzerain or i’ro- 
tecting Power has, and alone has, tlu^ power to plac(^ the Proteetc'd State at 
war or at peace, it is clear 1 must exainiiie tht* acts of the Prot(H.ting Pow(^r 
and if such e.xainiriatiori does not ehiarly answ'crr the ciuestion, tluai the source 
of iiifonnation to which I must address myself is to tlu* Executive Ciovajrimieiit 
w'h(’r(? lies tht' powf'r to niak<' war or not to makc^ war, and in the ]^r(\s('nt 
instance that iiicans the British Ciovenirnent whose representativt? is tlu? High 
Commissioner.*' 'I'lu? court then referred to the official gazettes containing a 
numher of dc'claratioiis by the British high commissioner and concluded: “These 
acts of the High Commissioner which are the acts of the Suzerain or Protecting 
PowxT arc clear and une(jiiivocal. They place the Federated Malay States at 
war w'ith Germany. It therefore follows that all German nationals are alien 
enemies.” 
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the well-being and develox?ment of such peoples form a sacred 
trust of civili/.ation and that securities for the performaiice of this 
trust should be embodied in this Covenant. 2. The best method 
of giving practical effect to this princij^le is that th(' tutelage of 
such XDCox^les should be intrusted to advanced nations, who by 
reason of their resources, their exx)erience or their geographical 
position can best undertake this responsibility, and who are will¬ 
ing to accept it, and that this tutelage should be exercised by 
them as Mandatori(\s on behalf of the Lc'agiie. 3. The character of 
the mandate must differ according to the stage of the devtdopment 
of the pi^O]^le, the geographical situation of th(' territory, its 
economic conditions and other similar circumstances. 4. Certain 
eornmiinities formerly belonging to the Turkish Empire have 
r(‘ached a stag(' of development when^ their (*xist(‘ncc as inde¬ 
pendent nations can be jirovisionally nxognizc'd subject to the 
rendering of administrative advice* and assistance by a Mandatory 
until such time as they are able to stand alone. 31ie wishes of 
these communities must be a jirincipal consideration in the 
selection of the Mandatory. 5. Other p(npl(^s, especially those 
of Central Africa, are at such a stag(? that the Mandatory must 
be resi^onsibk^ for the administration of the territory under con¬ 
ditions which will guarantee freedom of conscience and religion, 
subject only to the maintenance of public order and morals, the 
prohibition of abuses such as the slave trade, the arms traffic and 
the liquor traffic, and the j^rcveiition of the establishment of 
fortifications or inilitar>^ and naval bases and of military training 
of the natives for other than jiolice j^urposes and the defense of 
territory, and will also secure equal opportunities for the trade 
and commerce of other Members of the League. 6. There are 
territories, such as Southwest Africa and certain of the South 
Pacific islands, which, owing to the sj^arseness of their population, 
or their small size, or their remoteness from the centers of civili¬ 
zation, or their geographical contiguity to the territory of the 
Mandatory, and other circumstances, can be best administered 
under the laws of the Mandatory as integral portions of its 
territory, subject to the safeguards above mentioned in the in¬ 
terests of the indigenous population. 7. In every case of mandate. 
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the Maiiclalory sliall render to the Council an annual report in 
reference to the territory coininitled to its charge. 8. The degret' 
of authority, control, or administration to he excTcised by the 
Mandatory shall, if not previously agreed upon by the Members 
of th(' League, b(‘ I'xplicitly defined in eacli ease l.)y the Council. 
9. A permanent Coininission shall be constituted to receive and 
examine the annual reiK)rts of the Mandatories and to advise lh(* 
Council on all matters rc'Ialing to the observ ance of the mandates." 
VV’'ith th(^ dissolution of the League of Nations, which implies 
the termination o[ the validity (^f the ('ovenant, the legal basis 
of the mandah' system, and hence the mandate^ systc'in itself, 
has ceased to exist. 

The basic ol)jecti\'C‘s of the trn.sh^eship system, laid down in 
Article 76 of the Charier, are: “a. to furtlier inlernational peac*e 
and .security; b. to promote the political, economic, .social, and 
educational advancement of the inhabitants of the trust tcrritori(\s, 
and their progressive development towards sell-governmtmt or 
independence as may be appropriate? to the particular circum¬ 
stance's of each territory and its peoples and the fn'cly ('xpn'ssed 
wishes of the peoples concerned, and as may be providc'd b\’ 

Tho essential eleinenl of the legal status cistahlishcd !)>' a “luaiidaU” eon- 
si.st.s ill the supervision to lx* evercised by tiu* League of Nations, represented! 
liy the Couueil. 'logetlier with the. legal exi.slenee of the League, th(? function 
of supervision was tdTiuinated. If thcTO is no supervisiiai lo Im' ('xc n isecl hy the 
League, there is no mandate.’, which, according to Articld’ 22 of the Covenant, 
bad to be exercised “on b(‘lialf ot the League.” In its rc^solution of April IS, 
IfMfi (by which the League was dis.solvcd), tV»e Assembly expressly declared 
that “on the leniiination of the? I^eague’s existencd* its lunclioiis wilh respect to 
the mandated territories will come lo an end.’^ IIowe\'er, the* Tnternalioiial Court 
ol Justice, in its advisory opinion of July 11, 1950, on the International stains 
of South-West Africa (International Court of Ju.stic:e, Keporls, .1950, p. 12S), 
declared that although the League’s functions came lo an end, the niandatdxs 
thenisd’h't^s did not come to an end, and that conscc|ii(?ritly “Soiitli-Wc.sl Africa 
is a territory under the international Mandate u.ssuincxl by the Union of South 
Africa on Devember 17th 1920.’’ The Court dcclarc^d further that the siipervisoiy 
functions are lo he exerci.scd hy the United Nations; although the Icrritorx' of 
South-West Africa was not placed und«jr the trnstee.sliip system of the United 
Nations and although the Court stated “that the provisions of Chapter XII of 
the Charter ‘International Trusteeship System’ do not impose on the Union of 
South Africa a legal obligation to place the? Territor>' under tlie Trusteeship 
System.” 
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toriris of cacli trustet\ship agrccmc^iit; c. to cucourai^f) rt'spt^ct 
for Viumaii rights and for fiinclainontal freedoms for all without 
distinction as to race, sex, language, or religion, and to (‘iicoiiragc 
nicognition of tlie interdependence of the peoples of the world; 
aiid d. to (Misnre ecpial treatment in social, economic, and com¬ 
mercial matters for all Members of the United Nations and their 
nationals, and also equal treatment for the latter in the adminis¬ 
tration of justice, without prt'judice to the attainmtait of the fore¬ 
going objeetives and subject to the provisions of Article SO.'' 

Article SO providers: “Except as may be agret‘d iii)on in indi¬ 
vidual trust(‘(\ship agreements, mad(‘ under Articles 77, 79, and 81, 
j^lacing each t(‘rrit()ry iind(T the trusteeship systimi, and until such 
agreements have becMi concluded, nothing in this (Chapter shall 
f)e construed in or of itself to alter \\\ any manner the rights 
wliatsoever of any states or any peoples or the terms of existing 
intcTnational instruments to which Members of the United Nations 
may respectively be parlies." 

According to Articles 79, 83, and 85, tht‘ t(Tms of trusteeship 
for (Mch Icaritory to b(' placed under tlu* trustt'eship system shall 
be agreed upon by “the stat(*s directly cf)ncorned" and shall 
be approved l)y the General Assembly or, if the tr\ist territory 
is designated in tlu' agn'cmumt as a strategic area, by the Security 
Caniiicil. That the agreement must be approvc^d by an organ of 
th(' Unitc'd Nations mt'ans that the United Nations on the one 
hand, and the slates directly coiicenied on the other hand, must 
1)0 contracting i^arties to the tru.steeship agr('emeiit. The Charter 
does not decline' ihc concept of “states directly concerned." Tt only 
stipulates that in case a territory formerly held under mandate 
in conformity with the Covenant of the League of Nations is to 
he placed nndc'r the trusteeship system, the mandatory powcT, 
if a mennber of the United Nations, is included in “the states 
directly concerned.” Some, not all, of the’! foiTner mandate terri¬ 
tories have been placed under tnistcx'ship by the states \vhich, 
in conformity with the Covenant of the liOague of Nations, had 
l)een the mandatory powers.^'* The former Japanese-mandated 

Tlie following foniK’r mandated territories have been plaired under the 
trusteeship .system: by Great Britain; British Togoland, British Cameroons, 
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islands were placed under trusteeship by an agreement in which 
the United States of America was designated as the administering 
authority. This procedure is in conformity with general international 
law only if it is supposed that the mandatory powers, after the 
dissolution of th(' League, which implied the termination of the 
mandate system, and the United States after the surrender of Japan, 
exteruk'd their sovereignty over the respective territories.'" Other- 
wise? they witc not entitled to dispose of these territories. Under 
Article 81 of the Charter not only members but also a nomnember 
state may be designated in the trusteeship agrt‘emenl as the ad¬ 
ministering authority. At its 316th Plenary Meeting, the General 
Assembly approved a trusteeship agrc^einent for Somaliland, a 
former Italian colony. In this agreement Italy, not a member of 
the United Nations, is designated as administering authority. 

In the trustee^ship agreements no other functions are confc’rred 
upon the United Nations than those indicated in the Cdiarter. 
These functions are, with respc'ct to nonstrategic areas, to “consider 
reports submitted by the administering authority; accept petitions 
and examine them in consultation with the administering authority; 
provide for periodic visits to the respective trust territories at 

Tanganyika; l)y the Commonwealth of Australia: New Cniriea; hy France: 
French Togolancl, French Caineroons; by Belgium: lUianda-Uruncli; by New 
Zealand: We.stern Samoa; by Aii.stralia, Nt»w Zealand, and the United Kingdom: 
Nauru; by the United States of America: the former Japanes(;-maiulated isl.mds. 
The Union of South Africa refus(?d to plaet* the former mandated territory ol 
South-\\'<‘st Africa under (he trusteeship system (c*f. supra, j-). lf>ln.). 

In Article 2 (d) of the Peace Treaty with Japan, signed at San Francisco 
on September 8, 1951, “Japan renounces all right, title and claim in connection 
willi the League of Nations Mandate System, and accepts the aertion of the 
United Nations Security Council of April 2, 1917, exUmding tin; trust(x:.ship 
system to tlu? Pacific Islands formerly under mandate to Japan.” Article 3 of 
the peace treaty reads as follows: “Japan will concur in any proposal of th(‘ 
United Statens to the Unitc;d Nations to jdac’c under its truslficship system, 
with the United States as the sole administering authority, Nansei Shoto .south 
of 29'’ north latitude (ineluding the Kyukyu Islands and the Daito Islands), 
Nanpo Shoto .south of Sofu Gan (including the Bonin Islands, Bosario Island 
and the Volcano Lslands) and Parece Vela and Marcus Island. Pending the 
making of sutli a proposal and affirmative action theriam, the Ihiited Slates 
will have the right to exercise all and any powers of administration, legisla¬ 
tion and jurisdiction over the territory and inhabitants of these islands, includ¬ 
ing their territorial waters.” 
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times agreed upon with the administering authority" (Article 87); 
and to approve alterations or amendments of the trustec^ship 
agreements (Article 85). These functions are to be exercised by 
the General Asstanbly and, under its authority, by the Triisti?cship 
Council. With respect to the strah'gic areas, the Charter only 
provides in Article 83: ‘T. All functions of the United Nations 
relating to strategic arenas, including tlu' approval of the terms 
of the truste(\ship agreements and of their alteration or amend¬ 
ment, shall be exercised by th(j Sc‘curity Council. 2. The basic 
objectixes s(.‘t forlli in Article 76 shall be a]^plicable to the people? 
of ('ach strategic area. 3. The Security C'ouncil shall, subject to 
the provisions of the trustec'ship agreements and williout prejudict? 
to sc'curity considerations, avail itself of the assistance of the 
Trusteeship CJoiincil to pcTform those functions of the United 
Nations under the trusteeship system relating to political, eco¬ 
nomic, social, and t^ducational matters in the strategic areas." 

Whereas the mandated territories, according to Article? 22 of 
the (Jovenant, w(Te to be administered l)y the Mandatories as a 
“tutelage" “on behalf of the League,” and hence could be con¬ 
sidered as placed undcT the sovereignty of the L(?ague of Nations, 
the legal status of the trust territories can hardly be interpreted 
in an analogous way. The Charter does not provide that these 
territories shall be administered “on behalf” of the United Na¬ 
tions and the powi*rs to be conferrt'd upon the Organization 
in conformity with the Charter—and actually conferred upon it 
by the existing trusteeship agreements—are so restricted that 
there is no reason to assume that the territorial sovertngnty oxer 
the trust territories is vested in the United Nations. The actually 
existing trust territories are under the territorial sovereignty of 
the states which, in the exercise of their right to dispose of these? 
territories, placc'd them under trusteeship by agreements entered 
into with the United Nations, and have become administering 
authorities within the meaning of Article 81."’^ Hence the trust 

Article 5 of tlu; Trusteeship Agrecnit'nt for British Togolancl runs as fol¬ 
lows; . . tlu! Atlministering Authority shall have full powers of legislation, 
administration and jurisdiction in the Territory, and shall administer it in accord¬ 
ance with his own laws as an integral part of his territory with such modifica¬ 
tion as may be required by local conditions and subject to the provisions of the 
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territories are not subjects of intcTiiatioiial law. The Charter does 
not preclude a trusteeship agreement by which the so>ereignty 
o\'er the trust territory is conferred upon the United Nations 
itself. According to Article 81, the Organization may c\'en be 
made the administiTing authority. But none of the existing 
trusteeship agreenients has conferred upon tlie Organization the 
sox'creignt)' over the trust territory or tht' function of administering 
authority. 

b. Connnunitics of states. (1) j-edkual statf. The protc’ctorate 
treaty constitutes the communit) of a state and of a statelike body 
politic. This community is characteriztHl by a partial or total c(*n- 
trali'/ation of the foreign affairs of the two nu’mbcTs of this com¬ 
munity, of which only one is a full stale in the s(’ns(’ of international 
laxv. For it is c(aitralization of th(' administration of the foreign affairs 
when the foreign affairs of two j)olitical bodies arc administerc'd 
])y one and the same organ, and not by two organs different from 
and independent of ('ach otluT. If the centralization of the ad¬ 
ministration of foreign affairs is complctc‘, international law ceasc's 
to be applicable to the relations between the protector stale and 
the protected body politic. The conununity constituted by the 
proh'ctorate treaty is international only with regard to its cr(‘ation 
by an international agreement entered into by two stat(\s, but not 
with regard to its structure. From tlu' point of view of international 
law% a protectorate with total centrali/alion of foreign affairs is 
an internal matter of the protector state, which alone appears in 
international relations. If tlu? centralization is only partial, so 
that the body politic under protectorate retains a certain com¬ 
petences in foreign affairs, both mc^mbers are subjects of inter¬ 
national law; but the international community constituted by th(j 
protectorate treaty is not a sul)jc‘ct of int(Tnational law."- 


Pnilccl Nalinns Clliartcr and fjf this Aj^rocnifiit . . . Allliondi the fonnnla *‘as 
an integral part of his territory*' does not a])pear in all tnistei ship agnreinents, 
it correctly c'xpresses the legal .status of all tnist territories in relation to tlic 
adrriinist (Ting aii tlioritics. 

I'he so-callcd Protectorate of Bohemia and Moravia (\stahli.shcd by an 
agreement concluded on March 15, lOoO, by th<* Cerman Rei(‘h and the Czecho¬ 
slovak Hcrpublic is not a true protcctoralc. By this agreement tin; Czecdioslovak 
B(;piiblic c onferred upon the Government of the German Reach not only the 
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Centralization of tlic administration of foreign affairs of two or 
inoni states may also b(^ acliievcd by a treaty of the stales concerned 
conferring the administration of their foreign affairs not upon an 
organ of one of tlican, but upon an organ of the community com- 

pow<*r to conduct thc^ Idiviji^n affairs of the Hopiihlic; hut otfuT powers wliiclj 
an* far beyond iIk* powiT which a prokretor slat(‘ has in relation to the pro- 
Ic'ck'd eonuuunity. In tlu^ aKrc.‘(.’iii6?nU the President of the C//<‘chostovak l\ep\ih- 
V\v '‘pVaeed lh<* destiny of tht? Czecfi people and country with eonfidciiee in the 
hands of the P’lK-hn'r of tlie German lleieh. The f^’iielirer acet'pted this declara¬ 
tion and e.\i)iess<‘d his dt'terniination to lake the Czc'cdi people iindcT the pro¬ 
tection of the G<Tman Jteieh and to guarantee to it an autonomous dc’^’elopnle^t 
of its uAt\v>u;d hie i\i aecordanee with its particular characteristics/' 'that nwans 
that the Gzechoslo\ ak Ilcpiihlic conferred iipcm tin* German Keueh all the legal 
power the Kepiihlie had under international law, whereas the Keieli assinii(*d 
only the obligation to grant luitonoiiiy to the Czech pc^oplc. Tlie agreement 
of Marcli 15, H)o0, means the inetirporation of tht' territory and i)opijlation of 
the O.eehoslovak R(.‘pii})lie into the ChTiiian Reich, and hence th(! f?nd of the 
e.\i.st(!n<at of the former. A decree which the* German Govcnimcmt, on the ]>asis 
of the agrc'emeiit, issued unilaU'rally on March 16, 1939, contains, among 
others, the following provisions: 

Th(.r territories of tlie former Cz(?eho-Slovak Stale occupied by the German 
troops in March, .1939, bc'long hc'iK-cforth to the tiTritory of the (7rc?at GcTinan 
Reich, and c-ntei underr its protection as tlie *‘Proti*etorale of Rohemia and 
Moravia.’* lu so far as the? defense of the Reich demands it, the Piu hrcT and 
Reich (’hanccllor will make for the individual iiortions of these territories dis¬ 
positions which may diverge from this rule*. (Art. I.) 'I’he Protectorate: of 
Rohemia and Moravia is aiiloiionions and administers itsch. It exercises its 
.sovereign rights whieli fall to it within the framework of tlie Proteelorate in 
aceordaiiee with the political, mililarv', and ec;ononiic needs of the Reich. These 
sovereign rights it exerci.ses through its own organs and its own authorities, 
with its own officials. (Art. III.) The head of the autonomous administration 
of tVie Protc'ctorale of Bohemia and Moravia enjoys the* protection and tlu^ rights 
of tlie h<‘ad of a slate. The head of the Protectorate must ha\e tlu' eoiifidc^nee 
of the f’ciehrer and Reich Chaiieellor for tlie discharge of liis office*. (Art. I\^) 
As the guardian of Reich interests, the Tin'hrcT and Chancellor ajipoinls a 
“Reich Protector in Bohemia and Moravia.*’ IBs sc.‘at of authority is l^ragiie. 
As the ri'prescntative of the Fuehrc?r and Reich Chanceillor, and as the plemiijo- 
tentiary of the* Re*ich Geivernmcnt, the Rcieii l*rotecte>r has the task of ensuring 
that die lines eif pedicy laid denvn by the F’uehrer and Reich Chancellor are 
e)bsc;rve‘d. Mc*mbership of the: Govi^rmnemt i>f the Protectorate is subject to con¬ 
firmation l>y the Reich Protestor. This cemfirmalion e*an be willidrawn. The 
Reich Protector is avitliorizexl to infeirm liinisc*lf abemt all mca.siires lakein by the 
Ca)ve*mmcnt eif tin* Preite^ctorate and to give advice. He can eibjexi te) measures 
which are; calciil:ite*cl to injure* the Rt;ich. anel when lhe*re i.s danger of deday 
can him.se'lf issue elecrccs ne?e;e;ssary in tlu; cominein int<;re.*st. The proniulgatiem 
of laws, decrees, and other legal cnactnumls as well as the execution of admin- 
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posed of the contracting states, the constitution of the community 
being stipulated by that treaty. The community constituted by 
such a treaty lias tlu‘ charactiT of a stale, and the c*onstitutioii 
the character of national law when not only the administration of 
foreign affairs but also other functions of the (contracting states 
arc conferred upon organs of the new commimitv; that is to say, 
when the degnee of cc'ntralization t'stablished by the constituting 
treaty is that characteristic of a state. This is tlu' way by whicli 
a federal state may be established. By (‘oncluding such a treaty 
and submitting to the federal con.stitution, the contracting .states 
lose their character as state's in the sc'nsc of international law. 
Th(‘y lu'come so-called component states of the h'dccral state 
provided that thtw retain, at least partly, the functions typical 
of a state: h'gislation, administration, and judiciary, the compe¬ 
tence regarding these' functions being di\'idc‘d between the* ft'ch'i- 
ation and its members. The centralization in the' field of fort'ign 
affairs may not be eompl(ct(‘; the eomjionc.'nt states may have soim' 
compet(‘nc<' k'lt in this respc'ct, for instance, the powc'r to con¬ 
clude treaties with third states in certain fields. Then they ma>’ 
be considered as suhjc'cts of intc'rnatioual law, with a restrielt'd 
personal it)'. But sinc-e the component states ha\e this compc'tc'iice 
in accordance with tlie federal constitution, tla* organs of thi' 

islrativf nurasiire.s and valid judicial decisions, is to he slopped wlu^n the Hcich 
Protector ol)j(?cts to th<;in, (.Art. V.) The foreign affairs of tlic Protcctorah*, and 
in i)articiilar, the prc>tc(;tion of its subjects abroad, are taken over by the Heieb. 
The R('ieh will direct foreign affairs in siieli a way as to eorresjiond to the 
coninion inlore.st. The ProU’ctorate will havtr a n^preseiitative aeer(?dit(?d to the 
Keieh (awernnient with the olfieial designation of “Minister’' {Gesandter). (Art. 
VT.) The Heieli iirovidf'S for tlic* niilitaiy^ proteretion of the* Protectorate. In 
eariying out this protcHtion the* Rciieh kec'ps garrisons and military f?stablish- 
inents in the* Protectorate. J^'or the inainlenanet* of intc^rnal security and ordt*r 
tlie ProtcK'loratc can set up its own bodies. Thc?ir organization, strcmgtb, number 
and armanuml are detcTmined by the Reich Govcrnmc’iil. (Art. VII.) Insofar 
as the common int(’n*st demands it, the Ri?ic*h c-m ])roiTmlgate legal cmaetments 
apjdieable to the Protc;ct(jrale. Insolar as then* is a eommon rured for it, the 
Reich can lake administrative branches into its own administration and .S(.*t up 
the; recjjuisitc^ Reich aiithoriticts for them. Tlw Rc’ich CJovc^mmtmt can take; 
measures neei*ssary for tlie inaintenanee of scxMirity and ordc;r. (Art. XI.) 

In view of the far-reaching restrictions of the autonomy grantc;d to the 
Czech peoiilo, the ri^ were of course no “.sovereign” rights left to the autonomous 
administration, in spite of the u.S(^ of that term in Article III of the decree. 
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component slates, in concluding treaties within the competence 
conft‘rred upon them by the federal constitution, may also be con¬ 
sidered as indirect organs of the federal state; hence th(' inter¬ 
national person concluding these treatic's may bt? considered to 
he the federal state acting, in certain resj^ects, through a component 
state. 

(2) RF.AL (!Ni()N. It is usual to represent “real unions’' and “per¬ 
sonal unions” as s('parat(‘ types of state unions, both are associa¬ 
tions of two monarchies in which the head of the one state is at 
the same time the head of the other. Hut whereas in case of a real 
union the identity of (he Head of State is based on a constitution 
valid for l)()th stales, and hence permanent, the identity is merely 
accidental and hence transitory in case of a personal union. The 
n^al union lias a c haracter not vt^ry different from that of a federal 
state if according to the constitution certain competences of the* 
two monarchies, such as the foreign affairs and military mattiTs, 
are completely or partly centralized and administerc'd by the mon¬ 
arch in cooperation with other central organs, such as a minister of 
foreign affairs, a minister of war, and the like. The Austro-Hungarian 
Monarchy, whicli was dissolved as an effect of the First World War, 
was such a real union. If the centralization of the international affairs 
is total—as was the case with the Austro-Hungarian Monarchy— 
only the rc'al union as such, and neithc^r of the two united states 
is a subjc'C’t of intc^rnational law'. The so-called personal union is 
not a subject of intiTiiational law; only the states united by the 
common monarch are 

(3) coNFEDKicATiON OF STATES. Ill a fcdcTal State the competence 
or legal power of the total state is distributed betweem a central 
government and some local governments. Hence the structure of 
a federal state is characterized by the fact that the total state is 
composed of a central body, the federation, and some local bodies, 
the component states. The federation and the component states 
are all partial communities; they form together the total community, 
the federal state. Each of these partial communities has its own 
legislative and executive organs; and also sometimes its own judicial 
organs. But the organs of the federation arc at the same time organs 
of the total community, the federal state. For this reason the fed- 
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eration is visually not distinguished, as a partial comiiiuuity, from 
the federal state, as the total eouuuuuity. 

It is because of the degree of its centralization that the' total 
coinrnunity is a national, not an international, community—a state, 
and not a mere union of states. Also international communities 
which, because of th(' dc'gree of their dc'centralization, have not 
the character of a state may ha\e special organs dilfereiit from 
the organs of the iru'mbc'r states. Since' (W('ry treaty concluded 
by two or more slates constitutes an iuteruatioual community (as 
long as intt'rnational law rc'mains applicable' to the rc'lations among 
the members of the community), two kinds of international com¬ 
munities must be di.stinguislied: organi/ed and not organized inter¬ 
national communitic'S. An organized international community is 
constituted by a tn'aty which institutes special organs of the 
international conimunity for the pursuance of the purposes for 
which tlie community has been established. Tins community is 
an “intc'rnationar' community; it has not the charac:ti'r of a state*. 
The legal order laid down in the constituent treaty has the char¬ 
acter of international not of national law if the cc'utrali/.alion 
does not rc\ach that degree which is characteristic of a stati*. An 
organized international community is an international organiza¬ 
tion. In contradistinction to a federal state, it is a confedera¬ 
tion of states. German terminology, which distinguishes between 
Bundesafaat (“federal state”) and Staatenbund (“confederation of 
states”) is inoni precise. 

It is usual to reserve tlu* tcTin “confederation” of states or “con¬ 
federated state.s” to certain historical organizations of states, such 
as the German Confederation (der Deutsche Bund, 1815-1866), 
the Swiss Confederation, and the United States of Aineric'a before 
the two latt(?r confederations became federal stales (the United 
States in 1787, the Swiss Confederation in 1848). But there is no 
essential difference between these confederations of states and 
other organized communities of states (international organiza¬ 
tions ) which are not so centralized as to form a federal state. The 
members of a confederation of states (an organized community 
of states or an international organization) have unrestricted com¬ 
petence in foreign affairs, although they may be under certain 
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with rc\spect to their interriational relations, imposed 
upon ihenn by ihe constitnent treaty. If this treaty confers upon tlic 
international community the power to conclude, tlirough its organs, 
for its spc^cific purpose's, intc'rnational agreements with member 
states or nonmember states, the organization as such is a subject 
of international law. 

To l)e a subji'ct of intcTiiational law m(,‘ans to be subjected to inter¬ 
national law. If an international community of states is a subject of 
international law, it has e(Ttain obligations and rights established by 
general international law as wt'll as the obligations and rights estab- 
lisliCHl l)y its con.stitiu'Tit tn^aty and the treaties it has concluded. 
7’he obligations and rights which an organized international com¬ 
munity of .states (i.e., an international organization) has under 
gt'iKiral international law, or, what amounts to the same, the extent 
to which general international law is applicable to such an interna¬ 
tional community of staters as subjc'ct of international law, depend on 
the' powers ccuiferred upon the international community, and that 
means, on the special organs of thi* community, by its constituent 
treaty. An international community wliicli is a subjecit of inter¬ 
national law is always under the obligation of general international 
law to ix'spect the trc'aties concluded by it, because an international 
comimmity is a subject of international law only if its constitution 
confers upon it at least the power to conclude treaties. If the inter¬ 
national community is a subject of international law, it may exer¬ 
cise the right of active' and passive legation, that is to say, it may 
s('nd and receive' diplomatic envoys. If its constitution confers upon 
the international community the powe'r \o gewern, by a cemtral 
organ, a definite territery (e)r, as it is usually formulated, confers 
on the internatie)nal community sovereignty over a certain te'rri- 
tory) difle're'iit from the territories e)f the' memlxr state\s, then, 
and only then, the international communily has the right that 
the integrity of that territory be respected. If the international 
community has under its constitutiem the powe'r to dispose e)f its 
own armed force, different from the armed forces of the member 
state's, and he'nce can wage war, then, and then only, the inter¬ 
national cemirnunity has all the obligations and rights which gen- 
e'ral international law establishes with respex't to war. If an inter- 
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national organization has its own armed forces, it can resort to war 
as a sanction, i.e., as a reaction against a violation of its rights; and 
if it has no armt'd forces of its own, it can apply reprisals. As to 
the possibility of directing these sanctions against an international 
community of states whicli is a subject of international law, 
reprisals can be directed against such a community insofar as it 
has rights, that is, legally protected interests, rc^prisals consisting 
in a violation of such rights. As to war as a sanction, it stnans that 
it can be dm'cted against an international community which is a 
subject of international law only as a counterwar against its armed 
forces (dilierent from the armed forc(\s of its members), or if llie 
international community has a territory of its own, diflerent from 
the territori(\s of its members. 

If the treaty constituting an international community confers 
upon organs of the community the power to adopt decisions legally 
binding upon the mennber states, or to take enforcement actions 
having the character of reprisals or war as reactions against vio¬ 
lations of the constituent treaty or against otlier international 
delicts committed by ineinber states, then the obligations and 
rights established by these decisions are international obligations 
and rights and the enforcement actions taken by the organization 
arc international sanctions. The international organization com- 
p(*tcnt to establish such obligations and rights and to apply such 
sanctions is to be considered, in this respect too, as a subject oi 
international law. 

c. The League of Nations and the United Nations. The two most 
important international organizations, established in the twentieth 
century in eoimc'ction witli the two world wars, are the League of 
Nations and the United Nations. 

(1) TiiK LKAC'.UK OF NATIONS. TVic League of Nations was con¬ 
stituted by its Covenant, which formed Part I of the peace treaties 
concluded in 1919-1920 with Germany at Versailles, with Austria at 
St. Germain, with Hungary at Trianon, and with Bulgaria at 
Neuilly. The main purpose was the maintenance of international 
peace. But the League of Nations was not able to prevent tlu; 
Second World War, which led to the dissolution of this organization 
in 1946. According to Article 1 of the Covenant, the original mem- 
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]}crs of the League were the signatories named in an Annex to 
tlie Covenant. These wcae the Allied and Assoeiatcjd Powers whic h 
had been at war w'ilh the four stat(\s just mentioned. But the Unilc'd 
States of America, though a “signatory” and therefore, according 
to tlie wording of Artichr 1, an original member, did not become 
a member of the League of Nations bcjcause it did not ratify the 
peac(‘ tn^aties. Original members were also some Jicutral statcis 
named in th(> Amu^x and in\'ited to accede to tlu? Covemant by a 
unilateral declaration depositc'd with the Sc^crelarial of the League 
within two months of the coming into force of the Covenant. Ad¬ 
mission of sjibseqiKMit members could be effected by decisions of 
tlu' Assembly, mack* by a two-thirds majority of the members. Any 
member could withdraw from the League, after two years’ notict' 
(Article L paragraph 3), or immediately in case of an amendment 
to the Covenant not consented to by the member (Article 26, 
paragraph 2). 

Tlu* main organs of the League' wtTC' the Assembly and the 
Council. The Assc'inVdy C'onsistcHl of iht' rc'prcsentatives of the 
meml^ers. Faich member had one \()le and not mon^ than three 
repn'sentatives (Article 3). The Council, according to Article 4, 
consisted of rc'pre'sentatives of the so-c‘alled Principal Allied and 
Associated Powcts —namely, the United States, the British Em- 
I)ire, France, Italy, and Japan, which wcTe pcTinanent members 
of the Council—and the ri'preseiitati\'cs of four other meinbc'rs 
selected by the Assembly. Since the United State's did not ratify the 
peace treaties, it did not become a member of the Council, con¬ 
trary to the wording of Article 4. With the' approval of the major¬ 
ity of the Assembly, the Council could name additional members 
of the' Leagm? whost' r(‘prcsentati\’es would always be mi'inbers of 
the Council; the Council with like ap|iro\'al could increase the 
number of rru^mbers of the League? to be selected by the Assembly 
for representation on tlie Council (Article 4, paragrapli 2). Any 
incml)er of the League not represented on the Council was to be 
invited to send a representative to sit as a member at any meet¬ 
ing of the Council during the consideration of matters specially 
affecting the interests of that member of the League (Article 4, 
l^aragraph 5). At meetings of the Council, each member of the 
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Ix'ugLic represented on the Council had one vote, and not more than 
one nj^reseiitative (Article 4, paragraph 6). As to the voting pro¬ 
cedure in the Assembly as well as in the CJouncil, unanimity of 
the members represtMit('d at the meeting was required, except 
where otherwise exprc'ssly pro\ided, concerning decisions on non¬ 
procedural matters. Procedural matters could be decided hy a 
majority of the members ri'presented at the meeting (Article 5). 

In case of decisions relerring to a dispute, tlu* votes of the par¬ 
ties to the disi)nte were not to be counted (Article 15, paragraphs 
(> and 7). An analogous principle applied to a decision by which 
a member was to be expelled from the League (Article 16, para^ 
graph 4). 

The main functions of the League with respect to its imrpose 
of maintaining tlu' peace were the settlement of disputes and the 
c‘nforcc‘jnent actions to be taken against violations of the Covenant. 
The latter ha\ e been dealt with in Part 1 of this treatise*;tlu* 
former will be discussed in Part Ill. 

(2) Till': UNriri) nations. The United Nations was established 
indepeiich'utly of peace treaties terminating the S('cond World War. 
It is constituted by ihc CbarhT of the Uniti'd Nations, signed at 
San Francisco on June 26, 1945. Its main purpose is the same as 
that of the League of Nation.s—the iriaintenance of peace; its or¬ 
ganization is very similar to that of its predecessor. As to the 
original membership. Article 3 iirovides: “The original Members 
of the United Nations shall be the states which, having participated 
in th(* United Nations Conference on International Organization 
at San Francisco, or having previously signed the Declaration by 
United Nations of January 1, 1942, sign the pre.sent Charier and 
ratify it in accordance* with Article 110.” Only Poland did not 
sign the Charter at San Francisco, l)nt sigiic^d the Declaration by 
United Nations and hence was allowed to becomt; an original 
member of the Unit<*d Nations. With respect to sul)sc(|nent merri- 
bcTship, Article 4 stipulates; “1. Membership in the United Na¬ 
tions is open to all other peace-loving states which accept the 
obligations contained in the present Charter and, in the jndg- 
in(*nt of the Organization, are able and willing to carry out these 


^ ‘ Cf. supru, pp. 40ff. 
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obligations. 2. Tlie admission of any such state to membership in 
the United Nations will b(‘ efleetcxl by a decision of the G(Mieral 
Assembly upon the reeomni(*ndation of the Security Conncil.’'-^ By 
1952 nine Stakes Iiave bt'on admittt^d to inembtTsliip in the United 
Nations, so that the Organization has sixty iiK'inbcTs. ’ In con- 

Artirh^ 4, paranrapU I. lias lu't'ii interjnclt-il in iIk* advisory opinion of 
tiu* International Court ot Jnstiia* of May 28, .1048, (‘oncerninji Admission to 
flic United Natiftus (C’liarfcr Arlicio 4) as follows: “'rlie (]onrt, hy nin<‘ vo!(‘S 
to six, is of opinion that a Meniher of ih*^ United Nations which is eallc'd upon, 
in virtue of Article 4 of tln‘ Charier, to prononnc'c ilsdl hy its vote-, eilhc'T 
in the Security Council cu in the General Assc'inhly, on the admission of a 
State to inc'inhership in the t hiited Nations, is not jnridiealK' enlitlcrd to make 
its eonsemt to tVie admission deviendent on c.ondilions not exviressK- providc'cl hy 
[laragraph 1 of the said Article*; and that, in parlicnlar, a Meinher of the 
Organization (*annot, while* it rc*eoRnizes the* conditions set forth in that 
provision to he fiilfilhul hy the State concerned, snhjc'ct its aHirniative vote to 
the additional condition that other Slates he adniitted to nicanhc'Tship in the 
United Nations tog(*thcT with that Stale." (International Court ot Justice, Re¬ 
ports, J948. p. 05. ) 

As to Article 4, paragraph 2, the* International Court of Jnslice in its advisor\' 
opinion of March 3, 1950, (oncemin^ Comprtenre of Assrmhlij rvf!,ardiup, 
admission to the United Natums stated: “llie Court has no doiihl as to the 
meaning of this text. It re(iiiir(\s two things to effect admission: a ‘r(*connn(Tida- 
tion’ of lh(.‘ Security C'ouncil and a dc’clsion’ of the General Assr?mhly. It is 
ill the? nature of things that the recommendation should come hc-forc* the* deci¬ 
sion. The word ‘recomnu'ndation,* and the* word ‘upon’ prc'creding it, imidy 
the idea that the n'croinniendation is the foundation of the decision to admit, 
and that lh«‘ latter rests upon the recommendation. Both these? acts an* indis- 
pensahlc' to form the judgment of the Organization to which the i^revions 
jiaragraph of Article 4 refers. The tt.?xt under consideration means that the 
Gcaieral Assemhly can only dc'cldt* to admit upon the recommevndation of the 
Seenrity Council; it determinc*s the re.speclive roh*s of the two organs whose 
comhined action is n'Cpiirc'd hcTore admi.ssion can he cfF(?c?t('d: in other words, 
the rec‘oiiinu?ndation of the Security Council is the condition prec(?dent to the* 
dec-ision of the As.semhly by which the admission is c'ffc^crled." (International 
Court of justice'. Reports, 1950, p. 4.) 

The? following slates are members of the United Nations: Afghanistan, 
Argentina, Australia, Btlginiu, Bolivia, Brazil, Burma, Byelorussian SSR, 
Canada, Chile, China, Coloniliia, Costa Ric^a, Ciiha, Czi.*eho.slovakia, Dennuirk, 
Dominican Republic, Ecuador, Egypt, El Sahador, I’.thiopia, Fraiic'e, Greece, 
Guatemala, Haiti, Honduras, lecdand, India, Indonesia, Iran, Iracp Israel, 
Lebanon, Liberia, Luxembourg, Me.\ico, Netherlands, New Zealand, Nic?aragua, 
Norway, Pakistan, Panama, Paraguay, Peni, Philippines, Poland, Saudi-Arabia, 
Swedem, Syria, Thailand, Turkey, Ukrainian SSR, Union of South Africa, 
USSR, United Kingdom, United States, Uruguay. Venezuela, Yemen, Yugoslavia. 
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traclistinction to the Covenant the Charier dors not contain pro¬ 
visions concerning withdrawal from the Organization. Hence 
withdrawal of a okmuIkt cannot b(^ based on the wording of the 
Charter. Jhit according to an interpretation laid down in a resolution 
of ("oininission 1 of the San Francisco Conference, a member may 
witlidraw from the Organization in case of “exceptional circum¬ 
stances.”''" 

Tile main organs of the United Nations art‘ the General As.sembly 
and the Security Council. As to tlu' General As.sembly, Article 9 
X 3 rovidt\s; “1. The General Asst*mbly .shall consist of all the Members 
of the United Nations. 2. Kach Member .shall have not more' than 
five repre.sentatives in the Geiu‘ral Assembly.” Article 18 stipulates: 
“1. Each memlKT of the General A.ssembly shall have out* vote. 
2. Decisions of the Genc’ral Assembly on important questions shall 
be made by a two-thirds majority of the members pi(\stMit and 
voting. These questions .shall include: nvominendations with re\spect 
to the maintenance of international peacre and .s(‘cnrity, th(' election 
of the; MOTi-pcTinanent members of tlu' Security Council, the election 
of the inemb('rs of the Economic and Social (Council, the eh^ction of 
mcMubers of th(^ Trusteeship Council in accordance will\ ]varagraph 
1(c) of Article* S6, the* admission of n(*w Members to the United 
Nations, the sjisjKmsion of the rights and privileges of mc'mbc'rsln'p, 
th(^ expulsion of Members, que.stions rc'lating to the opcTalion of 
the trii.steeshix^ system, and budgetary ejnestions. 3. Decisions on 
other questions, including the determination of additional catc'gories 
of (juestions to be dc'cided by a two-thirds majority, .shall be* made 
by a majority of the inernbcTS j^rcsemt aiul voting.” Article* 20 pro¬ 
vides: ‘The CeiKTal As.sembly .shall meet in rc*gular annual sessions 
and in sneh special sessions as occasion may r(*quire. Special sessions 
shall be convokc'd by the Socretarx'-Gcmcral at the request of the 
Secairity Council or of a majority of the Members of the United 
Nations.” Ac*cording to thc^ Rules of Procedure of the General 
Assembly (amended by the resolution of the General Assembly 
of November 3, 1950, called “Uniting for Peace”) emergency spe¬ 
cial se.ssions shall be cr)nv(*ncd within twenty-four hours of the 
receipt by the Socretary-Gc'neral of a request for such a session 
infra, p. 3:"iS. 
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from tlir SrcMirity Cloniicil or of a request from the majority of the 
members of tl}e Unit'd Natious. 

As to the S('cnrity C'ouncil, Article 23 provides: “1. The S(*curity 
Council shall consist of eleven MembtTs of the United Nations. 
Th(' Republic of China, France, the Union of Soviet Socialist Re¬ 
publics, th(^ Unit(^d Kintidom of Great Britain and Northern In^land, 
and the Unittrd Statics of America shall be ]HTmanent members of 
tlu^ Securit) Counc'il. The Gen(?ral Ass('mbly shall c‘I(^ct six other 
Members of tlu' United Nations to be non-p(*rman<?nt members of 
the S('C‘urify Council due regard })eing specially paid, in the first 
instance* to tiu* contribution of Members of the United Nations to 
the maint('n:incc of international peace and security and to the 
other purposes of I Ik* Organization, and also to equitable geographi¬ 
cal distribution. 2. The nf)n-permaiu‘nt members of the Security 
Council shall b(' electc*d for a tc*rm of two y(‘ars. In the first election 
of the non-permanent mc'inbcTS, howevc'r, thrc'c* shall V)e cbosen 
for a tcTin of one year. A retiring membc'r shall not be c'ligible lor 
immediate re-(‘l('cti()u. 3. Each membcT of the Se(‘iirity Council 
shall have* one* representative*.” In c'oiitradistinclion to the Covenant, 
the Chart<*r does not allow an incn*ase of llu* number of tin* per- 
manc'ut or nonpermanc'ut membi'rs of the Security Council dt*ter- 
mined by the (diarl(*r. Hie S(*eunty Council, unlike the CeiuTal 
Assembly, is in continuous function. Article 28, paragraph 1, stipu- 
lah's: “1. The Security (K)uncil shall be so organized as to b(* able 
to function continuously. Each member ol the Sc'curity (](nuicil 
shall for this purpose* be n’pre.sc'iited at all times at the seat ol the 
Organization.” As to the* voting procedure, .Article 27 stipulaR's: 
“1. Each memb(*r of the Si*curity Council shall have one vote. 
2. D('cisions of the Security Council on procedural matters shall 
b(* mad(^ by an affirmative vote of seven members. 3. l^ecisions 
of the Security Council on all othi*r matt('rs shall b(* made by an 
affirmative vote of seven members including the concurring votes 
of the pc’rmanent members: provided that, in decisions under Chap¬ 
ter VI, and under paragraph 3 of Article 52, a party to a dispute 
shall abstain from voting.” Tlu* ]>rinciple laid down in the last 
sentence of paragra])h 3 applies only to disputes, not to other situa¬ 
tions, and only to the decisions expressly referred to in this sentence. 
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not to decisions tiiken \inder Chapter Vll (Action willi Respect 
to Tlireats to the Peac(\ Breaches of the Peace, and Acts of Ae,tj;res- 
sioii). It does not apply in the procedure of the General Assembly. 

I’he most striking diHerenee between the Covenant and the 
Charter consists in th(' fact tliat the latter accepts the majority-vote 
principle' for the procedure in the two main bodies of the Organiza¬ 
tion. Unanimity must exist only among the five permanent members 
of the Security (Council and only with respect to decisions on non¬ 
procedural matlers. I’his is the so-called Vf^to right of the permanent 
members ol the S(*curity C'ouncil. No decision of this body t)n a non¬ 
procedural matter c an be taken against the' vote of one permancid 
menib('r. 

As to tlie (piestion wlu'thc'r the concurrent votes of all five per¬ 
manent members are requirc'd for a decision on a nonproc'c'dural 
matter, that is to say. whether absfc'nlion or absence from voting by a 
permanent mcmb('r prcv('nts a valid decision on such a matter, tin' 
wording of the English text of the CharU'r " allows an afPirmative 
as well as a negative answc'r. The practice of the Security Comicil 
shows a t(*ndency in favor of the sc'cond interpretation, so that a 
decision may lie taken by the affinniilive vote* of sc'ven members, 
including the c'oncurring vote's of its pc'rmanc'ut inembcTS prc\sc'nt 
and voting. The principle of unanimity of llu' pernuinent iiK'inbers 
of the S('curily Gouncil applic's also outside the procedure of the 
Security (Council. According to Article' 110, the Charter could (‘ome 
into force only upon the' deposit of ratifications by the fi\'e stales 
to which permanent scuts in the Security Clouncil were granted in 
the Charier, and liy a majority of the other signatory stales. Ac¬ 
cording to Articli's lOS and 109, an amendment to the C.liarter shall 
come into force when adopted by a vote of two thirds of the mem¬ 
bers of the Geiu'ral .Assembly or of th(^ members of a (haieral Con- 
fcr(*nce of the jiK'mbcrs of the United Nations, conxokc'd for this 

VVhcR'as the Mii};;lish U'xt of Article 27, panigrapli 3, reads: . . iiielndin^ 
the coiieiirrinw voles of the* peniiaiu'nt menilx'rs,” th(‘ Kremh t(‘xt reads: 

. . les voix de tons les meinbres pemianents (the votes of all the permanent 
members).’' Th(‘ oth(T texts of Article 27, paragraph 3, have llit? same wording 
as the French text, .^c•eol•ding to Article 111 of tlie Charter, all five texts (the 
Chinese, Frerieli, Russian, English, and Spanish texts) “are equally aiillientie.” 
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purpose, and ratified by two thirds of the iTKMnbers, including all 
the pennanent members of the Seem ily C'.oimeih Articles lOS, 109, 
and 110—in coritradistinction to the English text of Article 27, 
paragraph 3—i)rovid(^ tlie eoopcTatifin of all the livt' states which 
are permanent rneinli('rs of tlie Seenrify f.'onneil. 

State's wliicli are not me'mbors of the Security Council may par¬ 
ticipate' under certain ci renin stance's in the discussion of the 
Security Counc'il. In this respect, Articles 31 and 32 come into con- 
sidcTation. Article' 31: "Any Member of the United Nations which 
is not a member of the Security (Jonncil may participate, without 
vot(', in th(" discussion of any question brought before the Security 
Countal whenever the latl('r considers tliat tlu' inten\sts of tliat 
Meniljcr are spc'cially afft'ctc'd." Article' 32: "Any Memlier of tlie 
United Nations which is not a member of the Security Council or 
any state which is not a Mc'hiIkt of the United Nations, if it is a 
[larty to a dispute under consideration ]>y the Security Council, 
shall !)(' invited to participate, without \ote, in the discussion re¬ 
lating to th(^ dispute. The Sc'C'urity Council sliall lay down such 
conditions as it dc'ems just for the participation of a state which is 
not a MemlxT of the Unitc'd Nations.'' Thc're is one ease where a 
nu'iuber state which is not a mi'inber of the Sc^curity Council may 
participate in a decision of the Sc'curity Council. Artic'le 41 provides: 
“When th(^ Security Council has decided to use force' it shall, bc'- 
forc calling upon a Membc'r not represented on it to provide armed 
force's in fulfillment of the obligations assumed under Article 43, 
invite? that Mt'inljer, if the Member so drsirt\s, to participate in the 
decisions of the SecuriW (council concerning the employment of 
contingents of that M(?inber's armed forces." 

The main functions of the Security Council and the General 
Assembly with respect to the purpose of maintaining peace is th(' 
settlement of disputes and the taking of enforcement actions. As to 
the first-mentioned function, the two organs have concurring com¬ 
petences. This function will be analyzed in Part IV of this treatisf'.-”' 
As to the enforcement actions to be taken in case of a threat to or 
breach of the peace, the Security Council has, according to the 


Cf. infra, pp. 368ff. 
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intentions of the framers of the (Charter, exeJusive compc'tenco. But 
according to the resolution of the CencTuI Assembly of Novemb(T 3, 
1950, called “Uniting for Peace," the General Assembly may recom¬ 
mend to members the use of force, and in case of a brc'ach of the 
peace or act of aggrc'ssion, the ust? of armed force. This func'tion 
has bee'll discussed in Part 1 of this treatise. 

For the purpose of promoting c‘conomic and social cooperation 
under the authority of the ('.eneral Assembly, tlu' Charter has 
established tlu' Kconomic and Social (Council. Article 61 stipiilah's: 
“1. The Economic and Social Council shall consist of eighteen 
Memb(‘rs of the Unit(*d Nations I'li'ctcd by the General Assembly. 
2. Snbj('ct to the provisions of paragrapli 3, six members of the 
Kconomic and Social (.Council si tail be elected eacli year for a t(Tm 
of tlm'(' years. A n'tiring member shall be eligible* for immediate 
r('-('lec‘tion. 3. At the first (‘h'ction, eighteen members of the Eco¬ 
nomic and Social Council shall be chosc'u. The term of offic(‘ c^f six 
members so chosen shall expire at the end of one year, and of six 
other membc'rs at the ('iid of two years, in accordancr with arrange- 
uu'iits made by tin* General A.ss(*mbly. 4. Each memlxT of the 
Economic and Social Council .shall have one* n*pres(*ntativc'." For 
the puqxxse of sux3er\ising, under the authority of the Cwcneral 
Assembly or of the Sc'cnrity Council, the administration of terri¬ 
tories placed under the t.rusteeshi]> systimi of the United Nations, 
the Trn.stccship Council is established. .Article 86 provides: ‘T. The 
Trusteeship Council sluill consist of the following Members of the 
United Nations: a. those Members administering trust territories; 
b. such of those MembcTS memtioned by name in Artichj 23 as are 
not administering trust territories; and c. as many other Members 
elected for three-year terms by the Gent'ral Assembly as may be 
necessary to (Misnre that the total number of m(*mbers of the Trus¬ 
teeship Council is equally divided between those Members of the 
United Nations which administer trust territories and those which 
do not. 2. Each m('mber of the Trusteeship Council shall designate 
one specially qualified pcTson to represent it tlierc'in.” 

According to Article 97, a Sc^crctary-Gcmc'ral shall be appointed 
by th(* Gimeral Assembly upon the rc‘commendation of th(^ Security 


Cf. supra, pp. 4Gff. 
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Couru il.''" II(* shall be the ehic^f administrative officer of tlu" Organi¬ 
zation. The S('cretary-C('neral shall act in that cai)acity in all meet¬ 
ings of the Gf'iieral Assembly, of the Security Council, of the Eco¬ 
nomic and Social Council, and of the Tnisteeship Council, and shall 
])crforin such ollic^r functions as are entrusted to him by tliesc organs. 
The S('crctary-C(‘neral shall make an annual report to tlie C(?n(Tal 
Assembly on llu^ work of the' Organization (Articles 97, 98). The 
Seeretary-C(*neral is assistc'd by the other member's of the Secre¬ 
tariat, the stair of which is appointed by tlie Secretary-General under 
r('gulatioiis establislu'd by the General Asscanbly (Article 101, para¬ 
graph 1). 

Article 52 authorizes the members of the Unittid Nations to enter 
into rt'gional arrangc^inents or to establish by such arrangeTnc'nts 
regional agencies for dealing with such mattcTs relating to the 
maintenance of international pc'ac-e and security as lire appropriate 
for n'gional action, “provided that such arrangements or agc'ncies 
and tlu'ir activities are c'onsistent with the pur])oses and principles 
of th<‘ Unitc'd Nations” (Article 52, paragraph 1). Regional organiza¬ 
tions may be considered to Ix' indirect organs of tlie United Nations. 
The Sc'C'urity Council shall encourage the dcwc^lopnient of pacific 
sc'tth'inenf of local disputes through such regional arrangenu'nts or 
by such regional agencies ( Article 52, paragraph 3) and shall, 

'I’lu* lorni of llic first St'crolarv-Goiicral expired on February 1, 1051. lie* 
was n^appointed fr)r a period of three yc'ars by a resolution of the General 
.Assembly adopted on November 1, 1950, without a j^revious ri*eoinmendati(m 
»»f the Sc.'c.’urity Coiiiuil. The resolution reads as follows: ‘*The General Assem¬ 
bly, having received enmmunicalions from th(’ Fr(*sident of the Seeurity 
Coiineil, dated 12 Oetoher and 25 October U.V50, slating that llie Seeurity 
fa)mjcil has been unable to agree on a rc'eoinmendation to tlu’ Geru’ral .Assembly 
n'garding the appointment of a Secretary-General, eonsidering the necessity 
to ensure the uninterrupted c*xercise of the fiiuetioiis \'(’sted by tlie ('barter 
in the ofliic of the Seen^tary-GeiuTal, eonsidering that the Seeiirit> ('oiineil 
recommended to the first n’gnlar session of the General Assembly tb(' appoint¬ 
ment of Mr. Trygve Lie as Sccrelaiy-General and that, on 1 l*'ebriiar\ 1946. 
the (General A.ssenibly a]ipoint(*d Mr. Tiygve la’c' as Sccretaiy-Ch'neral for a 
five->'ear term, decides that lli(‘ jiresc'nt Secretarv-Geiieral shall be continued 
in office for a period of thr<*(’ years.*’ A decision to the ellect that ‘'tlu* jiresc'nt 
S(?cretary-G(jnc»ral shall be continued in offlc'c^ for a period of three ycNirs*' 
amounts to a reappointment of tlic first Sc‘cretar\'-Gencral. The Charter makes 
no difference between appointment and reappointment. CT. tlu! advisory' opinion 
of the International Court of Justice of March 3, 1950, (piotcd supra, p. 177. 
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where appropriate, utilize such regional arrangements or ageiuaes 
for cnforcewcnt action under its authority ( Article 5o, paragraph 1). 

The (Charter aulliorizes the United Nations to ent(T into inter¬ 
national agreements with members as well as with nonmembf?rs, 
and with other international organizations. Such agreements are, 
e.g., the “special agreements" referred to in Article 43, to be con¬ 
cluded bc'tween the Security Council and lutMiibers for th(^ purpose 
of placing at the disposal of the Security Council contingents of 
the armed force's of the respective members; the conventions con¬ 
cerning the privileges and immunities to b(' grant'd by the members 
to the United Nations and its representatives and officials, refcTrcd 
to in Article' 105; the trusteeship agre(;ments entered into by the 
General Assembly or the Security Council with the' state's directly 
concerned in accordance with Articles 75, 79, 83, and 85; the' agrc^c- 
inents constituted by the acceptance on the part of nonmembers of 
the conditions laid clown by the Security Council under Article 32 
for the participation of nonmembers in the discussion of a dispute 
to which tlie nonniember state is a party; the agreements by which 
the. specialized agencies an* to be brought into relationship with the 
United Nations in accordancM' with Articles 57 and 63; and oth(>rs. 
By conferring upon the United Nations the power to c'oncludc* 
treaties, the Charter bestows international x^c'rsonality on the Or¬ 
ganization.''^ 

In its advisoiA' opinion of April 11, HMO, con corn in Ixcpnratum for in- 
juries suffered in the service of the United Nations (Tntc*rnational (^ourt of 
Jii.sticc, Reports, 1919, p. 174) the International Court of Justice answenxl 
in the affirmative the qLie.slion as to whether the United Nations possesses in¬ 
ternational personality. The Court .said: “I'he Charter has not h(.'(*n eontent 
to make tlie Organization created hy it rnrrrt^ly a centre ‘for harmonizing the 
actions of nations in the altainmenl of these common ends" (Artichr 1, para- 
grapli 4). It has equipped that centre witli organs, and has given it special 
tasks. It has defined the position of the Memhers in ndation to the Organization 
by rcfiuiring them to give it evc.Tv assislancf* in aiiy action iindertakcm hy it 
(Article 2, jiaragiapli 5), and to ac;cf?pt and f:arr\' out the dc.'cisions of the 
Security Council; by authorizing the General Assembly to make recommenda¬ 
tions to the Members; by giving tin* Organization legal capacity and privileges 
and iminunities in the terrilor>^ of each of its Members; and by providing 
for tlie conclusion of agreements between the Organization and its Meinl)ers. 
Practice—in particular the conclii.sioTi of (•oiiv<Mitif)ns to which tfa^ Organization 
is a party—has confimied this character of the Organization, which occupies 
a position in certain respects in dctaeliinent from its Mennbers, and which 
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d. The lutcrnational Labor Organization. Other internatiorml 
()rjj;aiii/.ati()iis net constituted by the C:harter but working!; in the 
economic, social, cultural, educational, health, and related fields, 
are to be—and some have l)cen—brought into relationship 
with the United Nations through agreements entered into with 
the respcctiv(‘ organizations by the United Nations represented 
by the Kconomic and Social (Jouncil. The agreements must be 
appro\’ed by the CeruTal AsscMubly. The Charter reftTS to tliesc 
organizations as “specialized agencies’' (Articles 57, 63). The most 
important among these sp(xializ('d agencies brought into n'lation- 
ship with th(^ Ihiited Nations is the International Labor Organiza¬ 
tion. originally (‘stablished by Part XIII of the four pc^ace treaties 

is iiTidcr ii duty to reniind tln'm, if iiood hc\ of certain obligations. It must he 
atided that the Organization is a political body, trhargc'd with political tasks of 
an important charactcT, and eo\('ring a wide field. nann‘ly the maintenance* 
of international pc'aec* and security, the development of friendly n*lations 
among nations, and the achievement of international co-oiMTation in the 
solution of problems of an cconomii*, social, (‘ultnral or humanitarian character 
(Article 1); and in dealing with its Members it employs ])olitieal means. The 
T!Ion\’r.*nlion on the Privih'gcs and lmmiiniti(*s of the United Nations* of 1946 
creat«\s rights and duties l.)(*twcen each of the signatories and the Organiza¬ 
tion (sec, in particular. Section 35). It is dillUailt to se(^ how such a conven¬ 
tion could op(?rate ('\e(*pt upon the international plane and as between parties 
possessing international ])crsonaIity. 

“In the opinion of the Court, the Organization was intended to exercise and 
enjoy, and is in fact exercising and enjoying, functions and rights which 
can only lx* t'xplaint^d on the basis of the possession of a large mc'asure of 
international personality and the capacity to operate upon an international 
pl.'Uie. It is at iiresent the supreme Wj>c of international organization, and it 
eo\ild not carry out the intentions of its founders if it was devoid of inter¬ 
national personality. It must be acknowledged that its Members, by entrust¬ 
ing (!(?rtain functions to it, with the attendant duties and responsibilitic's, have 
clothed it with the eonip(’t(*nc<? re<iuircd to enable those funetions to l)c 
effectively discilarged. 

“Accordingly, the Court has come to the conclusion that the Organization 
is an intcTnational person. That is not the same thing as saying that it is a 
State, which it certainly is not, or that its legal personality and rights and 
dntic's arc the? same as those of a State. Still less is it the same thing as 
saying that it is ‘a super-State,* w^hatever that expression may mean. It does 
not c!ven iin])ly that all its rights and duticis inu.st be upon the intiTnational 
plane, any more than all th(» rights and duties of a State must be upon that 
plane. What it does mean is that it is a subject of international law and 
capable of po.ssessing intcmational rights and duties, and that it has capacity 
to maintain its rights by bringing international claims.” 
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termiiiatins the' First World War, and linked to the League of 
Nations in certain ways. After the dissolution of thi* League, it 
continued to exist as an indep(‘ndeiit international organization. 
Even prior to the dissolution of the League, the articles of the peace 
treaties eoncerning the International I.abor Organization vvcTe re- 
nunibcTed and, under the title “(Constitution of the* IntcTnational 
Labor Organization," embodied in a separate instrimient. 

The purpose of tlie International Labor Organization is to pro¬ 
mote international eoopcTalion in the field of industry and labor. 
As long as the International Labor Organization was linked to 
the League of Nations, membership in tlie League carried with 
it membership in the Organization. Article 1, paragraphs 2-6, of 
the Constitution of the International Labcn* Organization now 
provides: “Tlu‘ MemlxTS of the International Labor Organiza¬ 
tion shall be tlu' States whicli were Members of tlie Organization 
on 1 No\'ember 1945, and such other States as may becoim* 
Memb(TS in pursuance of the proxisions of paragraphs 8 and 
4 of this articl(\—Any original Meml.)er of the L'nited Nations 
and any State admitted to membership) in the United Nations by 
a decision of the* General As.sembly in accordance with the* pirovi- 
sions of the Charter may become a Member of the International 
Labor Organization by communicating to the Director-GeiuTal 
of the International Labor Office its formal acceptance of tlu' 
obligations of tlie Constitiition of the International Labor Or¬ 
ganization.—^The General Conference of the Inttanational Labor 
Organization may also admit Members to the Organization by a 
vote concurred in by two thirds of the delegates attending the 
session, including two thirds of the Government delegates present 
and voting. Such admission shall take effect on the communication 
to the Director-General of the International Labor Office by tlu' 
Government of the new Member of its formal acceptance of the? 
obligations of the Constitution of the Organization.—No Member 
of the International Labor Organization may withdraw from the 
Organization without giving notice of its intention so to do to the 
Director-General of the International Labor Office. Such notice shall 
take eff(?ct two years after the date? of its recepitioii by the Director- 
General, subject to the Member having at that time fulfilled all 
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financial obligations arising out of its membership. When a mcinbiT 
has ratified any intiTnational labor Convenlion, such witlidrawal 
shall not affect tlie continued validity lor the period provided for in 
the C^onvention of all obligations arising tlu'reunder or relating 
thereto.—In the ev(‘nt of any State having ceas(‘d to be a Mcanber 
of the Organization, its re-admission to membership shall be 
governed by the provisions of paragraph 3 or paragraph A of this 
article as tlu’ cas(' may be.” 

The main organs of the International Labor Organization are 
the General C'onferenee, the Governing body, and the International 
Labor Office. According to Article 3, paragraj))! 1, of tlie Con¬ 
stitution, the General G.onferenee “shall be held from time to time 
as occasion may ri'quire, and at least once in every year. It shall 
be conip()S(xl of four rc'presentalives of each of tlu' Members, of 
whom two shall he Government delegates and the two others shall 
lie delegates n'presc'iiting respecti\ely the employers and the work- 
peoi)U> of each of the Members.” Article 3, paragraph 5, oldigates 
the member state's to nominate nongovtTiinu'nt dek^gates chosen 
in agreeirKait u'ith the industrial organizations, if such organizations 
('xist, which are most rt'prt'sentative of euiploxers or workpeople, 
as the case* may be, in tlicar respi'ctive countries. Whereas or¬ 
dinarily only governments are n'presc'uted on an organ of an inter¬ 
national organization, and the mi'thod of aiipointing the repre¬ 
sentative is left to the discretion of the government concerned, the 
Goustitution of the International Labor Organization—an inter¬ 
national agrec'incnt—determines directly tlie way in which two 
of the four delegates of a member state are to be appointed, by 
requiring agreement on the part of industrial organizations. Con¬ 
sequently, not only the appointing governments or tlu ir states but 
also the industrial organizations may be considered to be repre¬ 
sented on the General Conference. The Governing body, in accord¬ 
ance with Article 7, shall consist of thirty-two iiersons; sixteen 
representing governments, eight representing the einjiloycas, and 
eight representing the workers. Of the sixteen iXTsons representing 
governments, eight .shall be ax)pointed by the mi'mbers which are 
of chicif industrial iinj)ortance, and eight shall be appointed by 
the members selected for that puriDOse by the government dele- 
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gates to the Conference, excluding the' delegafes of the eight wein- 
bers mentioned above. The International I^ahor Offic’c is lic*aclecl 
hy a Oircctor-Oi^Ncriil w ho, according to Article S, sliiill he ap¬ 
pointed by the Governing Body, and, subject to tlie instructions 
of the Governing Body, shall be responsible for the c'lficienl con¬ 
duct of the International Labor Office and for such other dntj(\s 
as may be assigned to him. The .staff of the International Lal^or 
Office shall be appointed by the Director-General under regu¬ 
lations approved by the Governing Body (Article 9). 

7. General and Particular International Laiv 

As pointed out, the personal si)here of validity of international 
law as such is not limited by any norm of a highcT l(*gal order. 
But the norms of the international legal order do not all have 
tlie same sphere of validity with regard to the iXTsons upon w'hom 
they impose' duties and conier rights. One is accustomed to dis¬ 
tinguish genc?ral (or common) international law from particular 
international law. The term “general international law” designates 
th(' norms of international law which are valid for all the state's of 
the world, wlu'n'as the t('rm “particular international law” desig¬ 
nates norms of international law valid only for certain states. Gen¬ 
eral international law is, as a matter of fact, customary law. As 
trc*ati('s are in principle binding only upon the contracting parties, 
and as there is no treaty concluded by or adhered to by all the 
states of the world, there is only customary, not conventional 
general international law. The Charter of tlu^ United Nations, a 
tr(;aty to which many, but not all, states are contracting parties, 
claims, it is true, to be binding—at least regarding some of its 
prov'ision.s—upon all the states and thus to have the character of 
general international law. This que.stion will be discussed in Part 
IV of this treatise.''- Particular international law is normally creat(*cl 
by treaties; but it may also be created by a particular custom in the 
establi.shment of which only some .states participate. 

The statement that there are norms of international law which 
are valid lor all states does not mean that these norms are actually 
Cf. infra, pp. 347f. 
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binding upon all slates; it means only that they are potentially 
binding upon all states, that is to say that llu*y are binding upon 
any stale if it fulfills the conditions under wliieh they claim to be 
liinding. Under general international law a littoral state has olili- 
galions and rights which, actually, an inland state has not, but 
which it will have* as soon as it acquirc's territory with a sea coast. 
By defining general international law as law liinding upon all the 
states \\c do not exclude the possibility that pi'isons other than 
states are sulijects of international law. As pointed out, certain 
norms, pol('ntiall\' valid for all .states, authorizing or obligating states 
to inflict under certain c-onditions sanctions upon individuals, 
are binding also upon these individuals; certain norms, potentially 
\alid for all stales, are valid also for the* Koman Catholie Church 
and certain slate'like communitit\s and conferlerations of state.’is. 
ne*iK.*e» general inte*rnational law may be de‘fiiH>d as the norms of 
int('rnatie)nal law which are potentially valid for the entire intcr- 
national coinmunity. 

Allliongh the norms e)f particular international law are directly 
\ alid for only a limited number of slates and not for all thci subjects 
of the^ intcMnalional community, these norms may constitute a le^gal 
situation which, as such, must be respe'cted by all other stat(\s. 
There is for every state a legal obligation to respect the rights of 
other states acepiired under international law. Thus the states are, 
(‘.g., obliged to rcspt'ct the territorial integrity of other states, which 
means that the state's are obligerl to r(^spt?cl the right some other 
state has to a certain territory. 11ie obligation of the states to re'spect 
the rights of other states acejuired under international law is the 
corisf'qiumce of the fact that the particular international law which 
constitute's the acejuired right is always created on the basis of a 
rule of general international law. Hence particular international 
law is indirectly binding upon all the sul)jects of the international 
legal order. For example, State A concludes a treaty of cession 
with State B. In execution of this treaty, State A withdraws its 
organs from the ceded territory, and State B occupies the territory. 
Tn this way, the territory eoncerned becomes a part of the territory 
of State B. This legal situation, which consists in the fact that now 
the territory in question legally belongs to State B, is constituted 



190 


Principles of International Law 

by a treaty concluded between tu'o states only, that is, by a norm 
of particular international law. But the particular conventional inter¬ 
national law is created on the basis of tht> ruk- ])acta sunt servanda, 
which is a rule? of general (ciistoinary) international law. Tlu^ 
legal fact that the ceded territory belongs to State B exists not 
only for th(' t \\'0 .states which are contracting parties to the treaty, 
but also for all tlu^ other states. All the other states arc^ obligated 
to rc\spect this new legal situation constituted by a norm of par¬ 
ticular international law. This legal effect of the treaty manifests 
itself in that after the trc'aty has come into force no .state exc('pt 
B can occupy the tt'rritory without xiolating the law. A trc'aty 
concluded lx‘tween two states, creating particular law, has legal 
efft-cts for all the other slatc's.'*'^ 

The principle that particular intcTiiational law, valid directly for 
only some stales, or the* U\gal situation created by particular int(*r- 
national la^^^ must lie rc'spccted also liy all the other statevs which 
did not participate in the establishment of the law-creating fact 
does not preclude the other principle—that it is for each of the 
other states to decide whe^ther the fact by wliich particular inter¬ 
national law has been created actually exists. If, e.g., a state incor¬ 
porates the territory of another state, a third state is obliged to 
respect the new legal situation only if it “rec:ogni/.es” the iiicori)o- 
ration, that is to say, if it, directly or indirectly, admits that the 
facts exist which, according to general international law, may bring 
about the t(*rritorial change.'"* 

Ih'iice tliere is no “particular’’ international law in an absolute 
sense of th(' term. International law is, like all law, general law, 
tliongh the largest part of its norms has the character of particular 
law in a relative sense of the term, 

D. THE MATERIAL SPHERE OF VALIDITY 
OF INTERNATIONAL LAW 

Like the personal, territorial, and temporal, the material sphere 
of validity of international law is unlimitcxl. The norms of inter- 

Cf. infra, ji. 347. 

Cf. infra, pp. 237, 2f>nf, 
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national law may therefore^ relate to any subject matter whah'vtT, 
in particular to tIio.se matters w^hicli arc* usually n'gulatc’cl by 
national law. 

i. International and National (Domestic) Jurisdiction 

The problem ul tlu' material sphere of validity of international 
law may be prc.'sentecl as the tiiiestion whether it is possible to 
draw a line between the material sph(‘re of validity of international 
law and that of national law. It is the cineslion whether there exist 
matters which, by tlu'ir \'ery nature, can Ix' regulated only and 
exclusively by norms of international law, and rnatt('rs which, by 
their very nature, can be regulated only and exclusively by norms 
of national law. That the law “regulah's" a matter mciaiis—in this 
connc'ction—that the law stipulates an obligation to behave in a 
certain way in respect to this matter. The norms of a legal order 
are general or individual norms. The' most important individual 
norms are judicial or cjiiasi-judicial decisions. That a matter Ciui 
be regulated by international law means that this matter can be 
regulated by a rule of customary or conventional international law 
or by the decision of an international agency, esp(*cially an intcT- 
national tribunal. That a matter can be regulated only by national 
law means that in this matter an obligation to bcdiave in a eertaiii 
way can be stipulated only by the customary or statutory law of 
a state or by a dc'cision of a court of this state, not by a decision of 
an int(?rnational agency. Such matters are usually characterized 
as matters which, by their very nature, are solely or exclusively 
within the domestic jurisdiction of a state. That means that a regu¬ 
lation of these mailers by a general or an individual norm of 
international law is excluded, and an exclusive coinpetence (juris¬ 
diction) of the state is established. However, there an' no mattc'is 
which, by their very nature, are reserved to regulation by national 
law and are not susceptible of regulation by international law. 
There exist no matters which, by their very nature, are solely 
(exclusively) within the domestic jurisdiction of a state, matters 
which, by their very nature, cannot be regulated by a general or 
individual norm of international law, that is to say, matters in 
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which no obligation can be stipulated by a general or an individual 
norm of international law. International law may regulate all 
mattcTS, e\en such as are norinalK regulated by national law only 
and hence considered as “dojncstic" matters; for example, consti¬ 
tutional questions such as the form of government, tlu' acciuisition 
and loss of nationality, labor probU'ms, the whoh' domain ol social 
policy, religious problems, immigration and tariff questions, prob¬ 
lems of penal law and those ot penal procedure, problems of civil 
law and ci\ il jMocedure. 

All these matters may be regulated l)y a norm ol international 
law, and they arc actually regulated by international law, for 
instance, when th('y are tlie object of an international agreement. 
By a treaty a state may assume the obligation to adopt or maintain 
a republican or a monarchical form of government, to naturali/.e 
citizens of anollier state only on certain conditions, to estaldisli an 
eight-hour workday, to recognize ndigious freedom for its nationals, 
to allow immigration to the citizens of another statt‘, to apply a 
special tariff to the iinportalion of certain goods from a c’crtain 
slate, to conform certain rules of its criminal or civil law to a model 
agreed upon in an international convention, and so on. If a dispute 
arises out of such a matter, it may be settled by an intc'rnalional 
agency, especially by an international tribunal, pro\'ided that sucli 
an agency is establislied by a treaty. In all these cases matters wliieh 
normally arc regulated only and exclusively by norms of national 
law are then regulated by norms of interiialioiial law, or at least, 
also by a norm of international law. 

2. Implementafion of International Law Inj National Law 

The law may regulate a matter not only in a positive way by 
stipulating an obligation to behave in a certain way in respect to 
this matter, but also in a negative way, by refraining from stipu¬ 
lating an obligation in this matter. Then the persons subjected to 
the law are legally fr(;e to behave in this matter as they phrase. 
What is legally not forbidden is legally permitted. In this sense 
there is no matter that is not 'Tcgulated” by the law, be it national 
or international law. If th(?re is no norm of international law by 
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wliicli an obligation is iiniK)S(‘cl npf>n a state in a certain matter, 
it is by international law that the stale is free to lM‘ha\'e as it 
pleases, that tliis matter is within its domestic jurisdiction. 

Matt(Ts may positively lx* regulated by norms of international 
law and at the same timci l)y Jiorins of national law. The norm of 
international law may reejuire implementation by norms of national 
law. For instance, a norm of general international law imposes upon 
th(* stales the obligation to mahe a formal declaration of war belor(^ 
resorting to hostilities. The fulfillment of this obligation is not 
possible without a proxision of the national law of the stale con¬ 
cerned d(*lermining the organ eompt*tent to make a declaration 
of war. Anotlier example of iinplenu*ntation c.)f inlt'rnalional law 
hy national law is a treaty conceniing extradition. imiX)sing upon 
tlie contracting states only tlie obligation to issue statutes regu¬ 
lating extradition in conformity w itli the content of the tn'aty. In 
oixler to applied by the organs of the state to the snbj('cts of 
the slate, the treaty mu.st first be (‘X(*cnted by a national statute 
(*nacted by the legislative organ of the state. But the trc'aty may 
impose upon the contracting stales, not the obligation to (auiet 
a national extradition law of a certain eontcMit, but tlie obligation 
l(/ extradite individuals detennint*d in the treaty under condi¬ 
tions likewise determined in the tn*aty. That is to say, the extradi¬ 
tion treaty may obligate not the legislative but the administrative 
or judicial organs of the contracting states. The extradition treaty 
can then Ik* applied by the administrative or judicial organs of 
the contracting states without an implementation of international 
law' by a legislative act of national law' being necessary; but the 
administrative or judicial organs competent to apply the extradition 
treaty must be determined by national lawx If the national legal 
order already contains norms regulating extradition, no further im- 
pli*mentation of the norm of international law by a norm of national 
laNv is nee(*ssary. A norm of international law may obligate or 
authorize- the statexs to punish individuals for having committed 
crimes d(*lerinined by this norm, but may l<*ave it to the states 
to det(‘nnine the penalty, as, e.g., in the case of piracy. The norm 
of national law determining the penalty is an implemtMitation of 
the norm of international law obligating or authorizing the states 
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to punisli certain individuals. A norm of international law may 
impose an obligation or confer a right upon a state and at the same 
time determine the organ of tlu' stati' w hich has to fulfill the obli¬ 
gation or to exercise the right. A treaty nia>', lor instance, provide 
that the criminal courts of the contracting states shall inflict upon 
individuals having committed a crime determined by the treaty 
a punishment likewise determim'd by the treaty. As a matter of 
fact, the national law always I'ontains norms instituting criminal 
courts, and these norms of national law constitute the nec(\ssary 
implementation of the norm of international law Some writers 
assume that a norm of general international law authorizes the 
heads of the states to conclud(‘ treaties. But it is for the* national 
law to determine the individual who is to be considered as the 
head of the state. In this sense, all the norms of inlernational law 
imposing obligations or conferring rights upon stales require im¬ 
plementation by national law; for these international obligations 
can be fulfilled and these* inh'rnational rights (‘\(?rcisc‘d only by 
organs of the state, and these organs must be instituted by national 
law. But if the national law already contains the norms that make 
the application of international law possible, no furthtT implemen¬ 
tation is lu'cessary. A norm of international law wliicli is applicable 
by the organs of the stale's without further implementation l)y 
national law may be called a .self-executing norm. 


-3. Transformation of International Law into National Law 

Implementation of international law by national hw must be 
distinguished from so-called transformation t)f international law 
into national law. Under the constitution of a state, the admini.s- 
trative and especially the judicial organs may be bound to ax)ply 
only national law, that is to say, .statutes enacted l)y the h^gislative 
organ or decr(*es issued by the coinjK^tcnt ex(?ciitive organs. Then 
international law, evtm if it should not re(|uire imph'inentation, 
can be applied by the administrative and judicial organs of the 
state only if ‘‘transformed” into a statute or decree, that is to say, 
if the content of tin? norm of international law has l)een made the 
content of a norm of national law. Such a transformation is not 
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necessiiry froii\ the point of view of international law/’’ A state is 
responsible for a x iolation of interiiatioiial law ('\'en if tlie only 
reason for this violation is that transforrnatioii into its national law, 
reqnired l>y its constitution, has not tak('n place/’’* Transformation 
of international law into national law may be n(‘cess«iry from the 
point of N’iew of national law only. Ihit no transformation of a 
eiistoniary or a eonwntional norm of international law oblii^ating 
or authorizing the state to perforin a certain act of h'gislation is 
possible. By enacting tlie statute eoiieernecl, thi' state simply fulfills 
its international obligation or exercises its international right; it 
does not “transform” inti'rnational into national law*. Only norms 
of international law pro\ iding for administratix e or judicial acts of 
the state nc'cd transformation; and this only if the* administrati\c 
or judicial organs ar(‘ bound by the constitution to apply solely 
mitional law, TIk' written or tlu* unwritten constitution of a slate 
may contain tlu* ruh^ that international law is part of national law.'*' 


In its advisory ojnnion concvniing Jurisilii tian oj the Courts of 
tho IVniiaiH^nl Court of liit(‘riiati()nal Justice (J028) dt'clarcd that an inter¬ 
national agriHMiicnt “cannot, us such, creah* direc*t rights anil ohligulions for 
privati^ irKlividiials. But it cannot be disputed tliat the verv ol)j(‘ct of an in- 
Icmational agreement, e.ccording to the intention of the contracting Parties, 
may be the adoption hy the Partii's of some didiiiiti* ruh.'s creating individual 
rights and obligations and enforceable by tlie national courts.” Tlie Court 
came to the conclusion that in the concrete ea.se an international agreemi'nt 
was “directly applicable” hy the courts of Danzig. (Publications of tlie 
Permanent Canirt of Intern.ilional Justice, Series B, No. 15, pp. 17 f.) 

‘■•’■’In its advisory ojiinion coneerning Treatment of Polish yationnls and 
Other Persons of Polish Orif>in or Speech in the Danzig: Territonj, the 
Permanent Court of Interna I iorial Justice (1952^ declared “that, while on 
the one liand, according to generally accepted principles, a State cannot ri'h, 
as again.sl another Stat<\ on the provisions of the latter’s Con.stitution. hut only 
on intc'niational law and inti^rnational obligations duly accepted, on the other 
hand and conversely, a State cannot adduce as against another State its own 
Constitution willi a \iew to evading obligations incuinbent upon it under 
intcmialional law or treaties in force.” (Publications of the Pcnnani'iit Court 
of International Justice, Series A/B, No. 44, p. 21.) 

In the AngIo-Sa.\on countries, the principle that intiTiiational law is part 
of national law is recognized as a rule of common law. The Constitution of 
the Federal Republic of Germany (Bonn Constitution) provides in Article 25: 
“The general rules of international law shall form part of federal law. They 
shall take precedence over the laws and create riglits and duties directly for 
the inhabitants of the feder:il territory.” 
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This rule may lie interprett'd to constitute a general transformation 
of international law into national law. In this case no transformation 
of a particular norm of international law, e.spccially no transforma¬ 
tion of treaties, is necessary. 

4. Article 2, Paragraph 7, of the Chaiier of the United 
Nations 

The ineorrc'ct assumption (liat lhert‘ exist matters which, by 
their \ery nature', are solely (exclusively) within tht' doiru'stic 
jurisdiction of a state and hence excluded from rt'gulation l)y a 
general or individual norm of international law, that international 
law, by its very nature, is not able to stipulate' obligations in such 
matters, is tlu' background of an important provision of the (Jharte'r 
of the United Nations, which has alread\‘ been note'd in a previous 
connect ion.' It is the prox ision of Article' 2, paragraph 7, accord¬ 
ing to which interx ention on the part of the Organization “in matters 
which are essc'iitially within the domestic jurisdiction of any state" 
is prohibited, with the exception of inlerxention In* enforc'(‘inent 
measures taken under Chapter VII. that is to say, by tl)e Sc'curity 
Council after it has determiiu'd th(‘ existence of a threat to or breach 
of the peace. This provision has l)een taken over, with some' altf'ra- 
tions, from th(i Covenant of the Ueagiu! of Nations. Its Article 15, 
paragraph 8, runs as follows: “If the dispute between tlie parlies 
is claimed by one of them, and is found by the Council, to arise 
out of a matter which by international law is solely within tlu' 
domestic jurisdiction of that party, the Council shall so report, 
and shall make no recommendation as to its settleinc'nt." 71ie 
authors of paragraph 8 started from the supposition that there exist 
matters which, by their very nature?, are solely within the domestic 
jurisdiction of a state and hence excluded from regulation by int('r- 
national law. They considered especially immigration and tariff 
matters as bc'ing solely within the domestic jurisdiction of th(' 
states. ConseqiUintly, they came to the conclusion that if the dis¬ 
pute refers to such a matt(?r, the Council of the League, an inter- 

As to transformation of troalies into national law, cf. infra, ])p. 351 fi. 

Cf. supra, p. 63, 
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n;iti()i»al agi*nc>', sliall not and cannot l)c compc^tcnl to settle the 
dispute by a decision which has the charaettT of an international 
legal act.'" 

ITowever, since there are no matters which, by thc?ir very 
nature', are “solely within the domestic jurisdiction” of a state, the 

In Tunis-Mnrocri) Sationulitij Dn rccs tin* l*t'nn»iiK‘iil Cmirt ot 

Jnslicc. 1023, iiil<Ti)rrt<*d ArtirK* 15, piinigrapli 8, of tln^ Covenant 
as follows: “From ono point of view, it iniKht well bo said th;il the jurisdic’tion 
of a Slate is <v\(.lnsive within the limits fixed by international law—iisiiiK this 
fspressii»n in its wider siaise, iViat is l»» s.iv, embraoinj; both customary law 
and jieneral as well as ]iarticular treaty law'. Rut a careful scrutiny of para- 
pai)h cS ol Article 15 shows that it is not in this sense that exclusive I'lirisdic- 
lion is reftTjed to in tiiat parat^raph. Tin* xvords \solely within the domestic 
juristliction' seem rather to eoiitemplale c(.‘rtaiii matters which, thoiijzh they 
may \<‘r\ (losely concern the inten'sts of more than one State., arc not, in 
principle, regulated b>- intf'mational law. .As regards such matters, each State 
is sole judge. 

“Tlie (iiiestion xvlu'ther a certain matter is or is not solely within the 
juri.sdiction ol a Slatt* is an txssentially relative (piestion; it dcj)ends ui)on the 
devcloi)ment of international relations. 'Jims, in the present state- of inter- 
n.itional law. (pn’sticnis of nationality are, in the opinion of llie Court, in 
inineiple xvitliin this reserved domain. 

‘'l'\>r the pnrpo.se of the pre.senl opiiiion, it is enough to ofiserve that it 
may well ha]ipen that, in a matter xvliiih, like* that of nationality, is not, 
in principle, regulatr-d bx' international law, the right of a Stale to ii.se its 
iliscretion is neverlht'li’ss restricted by obligations xvhieh it may have under¬ 
taken towards other States. In such a ca.se, jnri.sdiition which, in principle, 
belongs .soK-ly to the Stale, is limited by rules ol international law. .Article 15. 
paragraph 8, llu'n eea.sf-s to apply as regards those* States xvhieh an* entitled 
to inx'oke siieh rules, and the dispute as to the question w'h<*th(’r a State has 
or has not the riglit to take certain measures beconu\s in these circumstances 
a dispute of an international eharaetcr and falls outside* the .scope of the 
i*xception contained in this paragraph. I'o hold that a State* has not cxchi.sive 
jurisdiction (lo(*s not in any way pre*jndice the final dc'cision as to xvht*th('r 
that Stale has a rigid to adopt such measnn's.” (Publications of the* Pe'nvianeiit 
Court of lnti*rnati(mal Justice.*, S(.*ri(\s R, No. •!, pp. 23 f.) 

This intiTprctalion is highly prohU*inatii*al. Just as tluTc arc n(» matters 
which, by lh(*ir very nature, an* “solely” xvitliin the donu*.slie jurisdiction of 
the state's, there are no matters wliieli hy llu'ir ve*ry nature arc* “in principle” 
not re^giilated hy inte'rnational law. 'I'here is no "princ'iple” according to which 
ce*rtain matters cannot or luiisl not be regnlati*d 1>>’ intcTnational law. The 
Court admits that a mattc'r which “in principle” is not r(*giilated by intt*r- 
natioTial law may ae*tnally bt* regnlalird by iiit(*niational law wlum regnlatc’d 
by a treaty; and then cease's to be solt'ly within the* dome'stii* jurisdiction of 
lh(* slate e*oner('nie*d. 'I'here art*, as ])ointi*d out. t*Nfn no matters xx'hich are 
actually not “regulated” by international law, if the term is taken not only 
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inevitable of an application of Arliclt' 15, paragraph 8, is in 

conflict with its wording. If there is a dispute In'tween two states, 
that is to sa\', if one stale elainis a certain conduct ol tlie other state 
and the other state rejects this claim, there are only two possibilities. 
Either there c’xists a norm of customary or conventional international 
law wliicli imposes upon the defendant an ol)ligation to conduct 
itself as the plaintill claims; then the matter out of which the dis¬ 
pute arose is not within the domestic jurisdiction of the detendaut. 
Or there is no such norm of customary (U' contractual international 
law; then the matter is within the domestic jurisdiction of the 
defendant. The matter is within the domestic jurisdiction not by 
its \ery nature, but becaust* at that monu nt no norm of interna¬ 
tional law regulates the matter out of whicli the dispute arose by 
establishing an obligation of the stales to conduct thein.selves with 
respect to this matter in a certain way. If a state is not obliged by 
inlernatioMal law to conduct itself in a certain way, it is, “by inter¬ 
national law,'’ fn'c; it has under int(‘rnational law the right to 
conduct itself as it i>lei\ses; and no oilier stal(‘ has the right to claim 
a certain coiuluet of th(' state which is not t)l)liged to this conduct. 
Conse(im*nlly, in tin? case before^ the Council the defendant is 
right when, referring to its domestic jurisdiction, it rejects the claim 
of the plaintifl, and the plaintiff is wrong in claiming a conduct 
to which the other is not obliged. If llie C'onneil finds that the 
matter is “solely within the domestic jurisdictioiT of one of the 
conflicting states, tla^ Council declares that this slate is right and 
that the other state? is \M'ong according to positive international law. 
That means that the Council actually decides tlu’ case?, although 
aecording to Article 15, jiaragraph 8, the Caiimcil shall not even 
mak(' a recormn(‘ndation as to its settlement. 

in its positive hut als(» in its sense. There arc? only luatters in respeel 

to wliielj lli(?re is no norm of eiistoiiiarv or eonvenlional iiilemalional law by 
whieli an ohligalloii is imposed upon a state to l)eliave in a et?rlain way in 
respc?ct to a certain matter. Then, and only then, the? matter is .solely or 
oxelusiveiy—hut not “ess<‘nlially”“-witiun the doinestie jurisdiction of llio 
stale?; meaning that the state is legally free to l)ehavi? in tliis matter as it 
pleases. Article 15, jiaraKraph 8, of the Covenant (luitf* eorr(?etly .speaks of a 
matter which “hy international law^” is solely witliin the doinestie jurisdiction 
of the state. 
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Article' 2, paragraph 7, of the Cliartcr clilfers from Article 15, 
paragraj)h 8, of the ('<)\ cnaiit in the following points: (1) The pro- 
hil)ition to inteTvene is not n'stricted to intcTvention by the Security 
CJonncil in clispiiU’S; it refers to any lu tivity of all the organs of the 
Organization, with the exception of enforceinciit measures taken 
nntler Chapter VII. (2) The matters in wliicli the Organi/ati{>n is 
])rohiI)ite(I from inlt'ixeniiig arc not characterized as lH‘ing “l)y 
international law solely/ hnl as Ix'ing “essentially within tlie do- 
UK'stic jurisdiction of any stat(\" without reference to international 
law. (8) WluTcas acc(jrding to Artieh* 15, paragrapli 8, of the 
(a)\(*nant the (|nestion as to whc-tluT a mattca* is soh'ly within the 
dtnnt'stic jurisdiction of a state' is to l)e decided by the Canmcil, 
Article 2. paragraph 7. does not confer upon the Security Council 
or any other organ of the United NatioiiS the competence to decide 
tliis (luestion. C.onscqnently, the decision is left to the slate eon- 
(.'(Tiu’d. If, howc'ver, the mutter has l)(‘en bronglit by ont? parly 
lK‘f()r(> the Sc^eurity Council or the Ck‘ncral Assembly or the Inter¬ 
national (Jonrt of Justice and the othcT party rejects the jurisdiction 
of the international organ by elaimiiig that the matter is essentially 
within its domestic jurisdiction, these organs of the Uniteil Nations, 
loo, are coiniietcnt to answer the question as to wlK'ther the matter 
is or is not essi'ntially within the domestic jurisdiction of tlu* slate 
claiming this jurisdiction. Tluai the (piestion arises as to wla'ther 
lh(* organ, in deciding the question, is bound by the statement of 
ih(‘ party claiming the matter to be witliin its domestic jurisdiction. 
This (]iicstion may be an.s\vered in the a(firmali\ e as well as in the 
negatives. In the first ca.se, any state may exclude ihi' jurisdiction 
of the Organization in any ca.se what('\’i*r, rt'ferring to its domestic 
jurisdiction. In the s('cond ea.se, the decision of the question as to 
u'lu'thcr llic matter is essentially within the dt)mestic jurisdiction 
of the state conc^erned is left to the discretion of the respective 
organ of the United Nations. Neither the one nor the other iiit(T- 
pretaliori leads to a satisfactory result, because tlu're are no matters 
which are “essentially” witliin the domestic jurisdiction of a state, 
just as there arc no mutters w'hich by their v(Ty nature are “sok^ly” 
within the domestic jurisdiction of a state. TIk^ replacement of the 
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word “solely” by the word “essentially.” together witli the omission 
of any Reference to “international law,” has the conseqiienee that 
even a matter which is regulated by international law, for instance, 
a matt('r with respect to which there exists an obligation imposed 
upon a state b>' a treaty, may be declared as being “essentially”— 
though not “soh^Iy” and not “by international law”—within tlu* 
domestic jurisdiction of the state invoking its donu'Stic jurisdic¬ 
tion—which is ciTtainly a more than paratloxical result. ’ 

The exclusion of matters of “domestic jurisdiction” from the 
intervention of an international organization is not justified evcai 
in case the question is disputed whether there exists a rule of inter¬ 
national law imposing an obligation on one of th(‘ disputing statt\s 
with respect to these matters. For if this (pu\stion is disputed and 
if no agreement of the parties to the dispute can be reached, then; 
is no other way to a pacific settlement of the dispute but by tlu^ 
dc'cision of an international agency. In accordance with the second 
part of Artich' 2, paragraph 7, of the Charter, the United Nations 
may intervene in a mattcT of domestic jurisdiction by applying 
enforcement measures under Chapter \TI. This is of particular im¬ 
portance in case of a civil war taking place within a state, whether 
a nuMuber or not of the United Nations. But such intiTvention is 
possible only if the Security Council under Article 39 of the Charter, 

In its advison' opinion of March 30, 1950. on the Interpretation of Peace 
Treaties (with Bulgaria, Huiigarv', anti Rumania) th(‘ International Court t)f 
Justice stated with respect to the rc<iiK*st niadt- hy the (ienend Ass(;nibl)' for 
the a(hisor>' opinion of the Court; “The ol)j(;ct of the Rcqiu'sl ... is dirc'cled 
solely to obtaining from the Court certain clarifications of a l(‘g.d nature n'gard- 
ing tht‘ applicability of the procedure for the settlement of disi)utcs hy the 
Coiiiniissions provided for in the express terms of Article 36 of tin; Treaty 
with Bulgaria, Artich^ -10 of th(^ Treaty with Hungary and Article’ 38 of the 
Treaty with Homania. 'I Ik? interpretation of the terms of a treaty for this pur¬ 
pose could not be c(;nsidercd as a ciueslioii essentially within tht; domestic 
jurisdiction of a State. It is a question of international law whieh, hy its veiy 
nature, lies within tlie competence of the fJourl.—Th<*se eorisiderations also 
siiflice to dispose of the objeetiori based (ni the principle of donu’stic jurisdic¬ 
tion and directed specifically ag.iinst the; competence of tlie Court, namely, that 
the Court, as an organ of the Ufiitc;d Nations, is hound to (d)serve the provisions 
of the Charter, including Article 2, paragraph 7.” (International Court of Jus¬ 
tice, Reports, 1950, p. 65.) 
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has i3rt;vi()usly th'cidcd that the civil war constitutes a threat to the 
intcriiatioiuil peace. 

5. Definition of International Law 

If there are no matters wliich l)y their \'ery nature are solc^ly or 
essentially within the donie.stic jurisdiction of the states, that is 
to say, which can be regulated only by norms of national law and 
not l)y norms of iuhTiiational law, lh(*n all matters whatever can 
be regulated by international law. 'Fhe material sphere of validity 
of the international legal order is unlimited. Consecpienlly it is 
impossible to di’fine the concept of iritt'rnational law ])y its obj(*ct, 
i.e., by the mattiTs to which its norms refer or which they regulate. 
It is impossible to defiiK' international law (as some writers do) as 
the system of norms r(\giilating the external affairs of the stales, 
i.e., the relations bi'tween states, in contradistinction to national 
law, which regulates the internal, i.e., the domestic affairs within 
a slate, E\ery internal or domestic affair becom(‘S an external aflair, 
an affair bc'twecai states, if it iM^eoines the object of an international 
treaty. It is not correct to say that an affair may be regulated by 
iiit(Tnati()nal law beeau.se it is an external affair, and that an allair 
may he regulah'd by national law because it is an internal affair. 
On tli(‘ contrary, an aflair is an external affair, an affair betwet'ii 
states, b(*cau.se it is regulated by international law, and it is an 
internal affair, an affair within one slate, a “domestic*' affair, because 
and as long as it is })ositively n'gulaled only by national law. 

If, neverlhele.ss, oik? may define intcTuational law as an inter¬ 
state law, it is because this definition does not refer to tlie specific 
object of international law, Imt to tlie procedure of its creation. 
This procedure is characterized by the fact that the norms of 
intiTiiational law are created by the collaboration of two or more 
states. This is true for conventional as well as for eustomary inter¬ 
national law. National law, however, insofar as it is created by 
acts of state at all, is created by acts of one state only. But tluTe are 
norms of national law which are not created by acts of state, such 
us customary national law and the law crcat(*d by legal transactions. 
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6. Exclusive International Jurisdiction 

Thcro are no matters wliieli cannot he rej^iilatc^d hy international 
law, but there are matters which can be regulated only by intcT- 
iiational law, and not by national law, i.e., the law of oiu' state, 
the validity of which is limited to a certain territory and its popu¬ 
lation. Th(' original tendency of international law, its primary func¬ 
tion, so to speak, is to dc‘termine tht' ti'rritorial, personal, tcanporal, 
and material spheres of \alidity of the national legal orders and 
thus to coordinate tliem. Indeed, this is a function which inter¬ 
national law alone can perform. National law, as the law of one 
state, as a legal order the validity of which is limiti*d to a definite 
territory and the ])opulation living on this territory, cannot j)erform 
this function. W’e shall examine this function of international law 
in Part III, 

Another matter which can be regulated only by intcTuational 
law and not by national law, insofar as it is conceixed of as th(* 
law of one state, i.e., as a legal order the validity of which is limited 
to a certain t(;rritory and its population, is the creation and applica¬ 
tion of intcTiiational law, especially the conclusion of treaties, the 
estaldishinent of international tribunals, and the like. 

International law more and more shows tlie trend to regu¬ 
late matters which originally wen? positixely regulaU'd only by 
national laxv, the tend(‘ncy to restrict more and more the so-called 
domestic jurisdiction of the states. For the matters of so-called 
domestic jurisdiction are more and more .subjected to regulation 
by treaties. If they are at the siinw. time r(\gulated by norms ol 
national laxv in conformity with the treaties concerned, we are 
confronted by a simultaiH'oiis competence of national and inter¬ 
national laxv. Wc may characterize^ this ph(?nomen()n as the increas¬ 
ing inclination to internationalize the law, to deteriniiK? the contc'iit 
of the norms of national laxv by international law, or to replace* 
national by international law created by treaties. 
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THE ESSENTIAL FUNCTION OF INTER¬ 


NATIONAL LAW: THE DETERMINA¬ 
TION OF THE SPHERES OF VALIDITY 
OF TJIE NATIOxNAL LEGAI. ORDERS 
(LEGAL EXISTENCE OF THE STATE) BY 


THE INTERNATIONAL LEGAL ORDER 



The preceding examinations of the Jipherc.s of validity of inter- 
national law has shown that international law obligates and author¬ 
izes state's by obligating and authorizing individuals as organs of 
the states, leaving the determination of these individuals to the 
national legal orders. Only e.xcc'ptionally does international law 
obligate and authorize individuals directly. The norms of inter¬ 
national law ari' mostly incomplete norms; they require comple¬ 
tion by norms of national law. The international legal order pre¬ 
supposes the existence of the national legal ordc^rs. Without the 
latter, the former would be an inapplicable fragment of a legal 
order. Ilenc'c re ference to national law is inherent in the meaning 
of th(' norms of international law. In this sense, the international 
k'gal order delegates to the national legal ord(*rs the completion of 
its own norms. 

If \vc examine th(' norms of presi'nt international law with r(\spect 
to the subject matters which they regulate, we can distinguish two 
different groups: (1) norms n'ferring to matters that can be regu- 
lat(*d in a positiNt' way only by international law, and do not allow 
of such regulation through national law, conceived of as the law 
of one state, the validity of which is limited to a certain territory 
and its population. In these norms, tlie essential function of inter¬ 
national law is manifested. (2) Norms refcTring to subject matters 
that can be n'gulated also by national law, and that actually are 
regulated only by national law insofar as customary or conventional 
international law does not regulate them in a positive way, that 
is to say, by establi.shing obligations with respect to these matters 
(as, for instance', norms concerning the accpiisition and loss of 
citiz('nsln*p). The latter are norms that are possibly norms of inter¬ 
national law; the former are norms that are necessarily norms of 
international law. 

Wlien norms an^ classified as being lu'cessarily norms of inter¬ 
national law l)ecause they refer to subject matters that, by their 
very nature, cannot be regulated by national law, a certain assump¬ 
tion concerning tlie relationship between international and national 
law is presupposed. It is the assumption that international law is 
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superior to national law. The meaning of this assumption, and of 
the opposite assumption that international law is not superior to 
national law but \ alicl only as part of national law, will be discnssc'd 
in the last part of this treatise.' But even if it is not assuinc'd tlial 
international law is superior to national law, if it is assumed that 
international law is valid only as part of national law because inter¬ 
national law is valid only if recognized by the state or, what 
amounts to the saint', in the law of the state, it must be admitted 
that the state as suljject of obligations, responsibilities, and rights 
is subji'cted to the law—be it international or “its own'’ nation al 
law.- If we coneeixe of the state* as a social order, and that means, 
as a k'gal order, i.e., the national legal order, we must admit that 
the splu'res of xalidity of this national h'gal order are determined 
by the international legal order, whether the int(‘rnational legal 
order is supposed to be superior to or part of the national legal 
order. If it is assumed that international law is valid only as part 
of national law, it is necessary to distinguish between tin* norms of 
a national k'gal order which are international law and norms of 
the national law which have not this character and thus are national 
law in a narrower and specific sense of the term (not comprising 
international law). Then it is tlie spheres of validity of the national 
law in this narrower sense which are deterininc'd by international 
law (as part of the national law in a wider sense* of the t('rm). 

In examining the so-called elements of the* state, we shall see that 
the sphere of existence of the states is delimited at least in a terri¬ 
torial and a personal respect. Eacli slater can claim as “its territory” 
only a part of space, and as “its people” only a part of mankind. 
Interference by one state with the territorial or personal sphere of 
another state—for instance, performing an act of coercion on the 
territory of another state without its consc'nt, or forcing the citizen 
of another state to do military service?—is considered as forbidden, 
as a “violation” of the? “right” of the other stat(\ (Jloser examination 
shows that the existence of the state in time and the subject matters 
to be regulated by its law are also determined by a normative 
order. Such a normative delimitation of the existence of the state. 


^ Cf. infra, pp. 403fl. 
Cf. infra, p. 439. 
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or, what amounts to the same, the clc'termination of the' spheres 
of validity of national lepil orders by an international normative 
order, is acknowledged even by those who deny the legal character 
of the international order. It is only this normative delimitation 
which renders it possible that the states can be considered as 
eoexistt'iit side* by side as e(jiial subjects, i.e., as equally subjected 
to an international order. 

This delimitation is the spcxific function of international law. It 
is in fact by international law that the hTritorial and personal as 
w(‘ll as tlie temporal and material sj)hert‘s of validity of the' national 
legal ord('rs are determined. The norms rt'giilating these subject 
inattcTs are (‘ssentially and necessarily norms of international law. 


A. DETKRMLNATION OF THE TERRITORIAL 
SPHERE OF X^ALIDITY OF THE NATIONAL 
LEGAL ORDER (TERRITORY OF THE 
STATE) BY INTERNATIONAL LAW 

L The Territorif of the State as the Territorial Sphere of 
Validity of the National Legal Order 

Traditional doctrine distinguishes three “elements” of the state: 
its territory, its peopkv, and its power exercised by an independent 
and effective government. It is as.sunied to be of the essence of a 
state that it oceu[>it‘s a certain limited territory. Tht* state, con¬ 
ceived of as a social unity, seems to imply a geographical unity as 
well: one state, one territory. A closer examination, however, shows 
that tlie unity of the state territory is in no way a natural geographic 
one. The territory of a state need not necessarily consist of one 
piece of land. Such kind of territory is named “integrate territory.” 
The state territory may be “dismembcTcd.” Sometimes to one and 
th(' same stat(» territory belong parts of sj^ace which are not physi¬ 
cally contiguous but separated from each other by territories be¬ 
longing to another state or to no state at all. To the territory of a 
state belong its colonies, from which it may be separated by the 
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ocean, and also so-called “enclosures’* that are completely sur¬ 
rounded b\' the (erritory of another stat(\ These j4(H)i;ra})hieally 
disconnected areas form a unity only insofar as one and the same 
Ic'gal order is valid for all of tlumi. The unity of the stati' territory, 
and therefore the territorial unity of the state, is a juristic and not 
a geographically natural unity. For the* territory of a state is legally 
nothing hut the ttTritorial sphere of validity of the national legal 
order calk'd a state. 

Those normati\ e orders that are designated as state's are char¬ 
acterized pre'cisely by the* fact that their territorial sj:)heres of 
validity are limited. This distiliguislu's them from other social 
ordc'rs, especially from international law. which claims to Ik' \alid 
everywhere', its territorial sphere of validity being uiilimite*d. 

The limitation of the splu're' of validity of the c‘ot're*iv(* order calk'd 
a state to a elc*finite territory means that this oreler, the' national k*gal 
orde'r, must according to international law restrict—in prine ijde*— 
the performance of the coercive' acts yirovide'd b\' it to that te'rrilor>: 
the territory of the state. Actually, it is not impossible' tliat a gt iiea ul 
or indivielual norm of the* legal order of a certain state* shoulel pre*- 
scribe that a eo(.*rci\'e act shall be carrie'd out within the* te-rritory 
of another state, and that an organ e)f tlie forme'r state shall exe¬ 
cute this norm. Rut should such a norm be enacte:*d or ex<’cnti*el 
by one state (without the consent of tlie* eithe'r state), the enact¬ 
ment of the^ norm and its execution, tliat is. the performance of 
the coercive act within the territory of the other state, would b(' 
illegal. Idle legal order violated by these acts is ink'rnational 
law. For it is positive international law that determines and thus 
delimits from one another the territorial spheres of validity of the 
various national legal orders. If their territorial sjdieres of validity 
were not legally delimited, if the states did not have fixed bound¬ 
aries, the various national legal orders, and tliat nu'ans the many 
states, could not possibly coexist without conflicts. 

This d(‘limitation of the U'rritorial spheres of validity of the 
national legal orders, the restriction of the legal existence of the 
state—at least in principle—to a space within its boundaries, has, 
as pointed out, a normative character. The territory of tlu' state is 
not the area where the acts of the state, and especially the coercive 
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acts, are aclually carried out. By the fact that a single act of the 
state is carried onl on a certain territory, this tc'rritory docs not 
h('coine tlie territory of tli(* staler whose organ lias carried out the 
act. An act of the state may b(‘ carried out ilU'gally on the territory 
of another state. Th(' territory of the stale is a sj)actj within which 
the* ac’ts of tin* state*, and especially its co(Tcive acts, are allowed 
t)y gen(*ral international law to be carried out, a spaecj within which 
tilt* acts of a statt* may legally Ik* performed. 

But. as an e\ce]^tion. a state niay legally perform acts, and 
especialK' cocrcivt* acts on the tt'rritory of auotlu'r state. I'his is 
th(' cast* (1) ii a statt* is authorized by particular int(*rnalional 
law, i.e., by a tr(*aty concluded with the other state, to perform 
on this territory C(*rtain acts determined in tht* tr(*aty; and (2) 
if a statt* in time of war occnpic*s a part of the territory of the 
enemy. "J'hen tlu* ot'cupying statt* is authorizt*il by general intt‘r- 
national law to pt'rform certain acts tletermined by that law on 
tlu* t)ccupi(*d territory, ^^•hich thereby does not become the ter¬ 
ritory of tht* occu])\ ing state. Ilenct* \\v may defint* the ttn-ritory 
of the state as that space within which a statt* is authorized by 
general iiitt*rnati()nal law \o perft)rm all acts providi'd for l)y its 
national law t)r, which amounts to the same, the space* within which 
according to general int(*rnational law the organs determined by 
a national legal t)rder art* authorized to execute this order. The 
intt*rnational legal order dt*termint*s how the \’alidity of the national 
legal ortlt*rs is rc'strit'tcd to a certain space and what are the bound¬ 
aries of this space. 

2, The Restriction of the Territorial Sphere of Validity of 
the National Legal Order 

That the validity of the national legal order is restricted by the 
int(*rnational legal order to a certain si)ace, the so-call(*d territory 
of the state, does not mean that the national legal order is author¬ 
ized to regulate only the behavior of individuals which takes place 
within this .space. The re.striction refers in the first place to the 
coc»rci\'e acts provided by the national legal order and the procedure 
leading to th(*se acts. 



210 


Principles of International Law 

The* law regulates human behavior by attaching sanctions to the 
contrary behavior, to the delict. But the delict is—as pointed out— 
not the only condition of the sanction, e.g., in case of a typical civil 
delict a legal transaction, a contract, must have been concluded, 
the nonfulfillment of which constitutes the delict. According to a 
generally recognized rule of international law, all individuals 
staying on the territory of a state are subjected to the law of that 
state. Hence this law may, in principle, attach to d(*licls (together 
with other conditioning facts) sanctions to be inflicted upon the 
individuals staying on the territory of tlie state concc»rned wherever 
the delict and other conditioning facts have tak(*n place, unless in 
this respect certain restrictions result from other rules of general 
international law. Such rules are the norms obligating the state to 
treat citizens of another state in a certain way. As to the place of 
the delict and the other conditioning facts to which the law of a 
state may attach sanctions, there exists a difference between tlie 
citizens of the state concerned and the citizens of another state. 
With regard to its own citizens, no restriction exists. Under the law 
of a state, sanctions may be inflicted upon the citizens of this .state 
for delicts of any kind committed on foreign territory. But there 
are certain facts existing and certain acts performed outside the 
territory of a state which must not be made by the law of this 
state the conditions of a sanction if the delict is committed by the 
citizen of another state. Thus it would constitute a violation of 
international law if the law of a state imposed the obligation to pay 
a tax upon the citizen of another .state, in other words, provided a 
sanction in case of nonpayment of the tax, e.g., for a real estate 
which the alien has on the territory of his own state; or if the law 
of one state attached punishment to an act which is no crime accord¬ 
ing to the law' of another state, as, for instance, bigamy, in case the 
act is performed by a citizen of that state on its territory. Trial and 
punishment of the alien could be considered by his state as a viola¬ 
tion of its right. But there is no clear nile determining these cases. 
There is especially no agreement among the writers on international 
law as to the jurisdiction of states over crimes committed by aliens 
abroad. Some advocate the view that the competence of the state 
to punish crimes committed outside its own territory is restricted 
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to the punishment of its own citizens. But this view is not in con¬ 
formity with the practice of the states. It may be assumed that a 
state has jurisdiction over crimes committed outside its territory 
by citizens of anotlier state, at least (1) if the acts are performed 
in preparation of and in participation in common crimes com¬ 
mitted or attempted to be committed in the state claiming juris¬ 
diction; or (2) if by these acts subjects of the state claiming 
jurisdiction are injured; or (3) if these acts are directed against 
its own safety.'■ 

Ci. Opix iiliciiii, Oft. ri/., Vol. I, § M7. In thc‘ cast* A. K. Cutting (Moore, 
Dijjest of International Law, II, 228 If.) Mexican courts (1886) exercised 
criiuinal jurisdictioii ov(t an Aiueriean citizen for having published in Texas 
an article by whicli he allegedly lilx'led a Mexican citizt‘ii. Tlie paper was 
not piil)lished in Mexictj. In spite of representations made by the Government 
of tlu' United States the iurisdiction was snstaiiud by the courts of Mexico 
and apjjroved by the executive* branch of the Mexican Government upon the 
authority of a Mexican statute* w'hicrh providtd that “penal offenses com¬ 
mitted in a foreign countrx^ . . . by a for(‘igner against Mexicans, may be 
punislied in the itepiiblie [Mc’xieo] and according to its laws,*' subject to the 
condition “that the accused be in llie Republic, w'hether he has come 
x'oluiitarily or has l)een brought by extradition procct*dings.** But the treaty 
of extradition concluded in 1899 by tlie United States and Mexico provided 
in Artiile III that “eacli contracting party agrees not to assume jurisdiction 
in the [)unishmenl of crijnes committed exchisivtdy within the territor)' of tht> 
oth(*r.“ 

In 77i<' Lotus Case (l^iblications of the Permanent Court of lnt»*rnational 
Justice, Scries A, No. 10) the Permanent Court of International Justice 
( 1927) expressed the opinion that th<Te is no rule of inteniutional law which 
prohibits a .state from «'x<’rcising jiiri.sdiction over a foreigner in respect of 
an ofh'Dst' cominitt(*d outsidt* its territorx'. “Though it is true that in all 
systems of law the principle of the territorial character of criminal law is 
fundamental, it is e(|ually true that all or nearly all th(\se systems of law" 
ext(*nd their action to offences committed outside the l«Tritory of the State 
which adopts them, and they do so in ways wdiich vary from Static to Stale. 
The territoriality of eriminal law', therefore, is not an ab.solute principle of 
international law and by no means coincides w'ilb territorial sovereignty'* (p. 
20). lint in a dissenting opinion a ineniber of the Court stalled that “a Static 
cannot rightfully assume to punish fonMgners for allc*g(*d infraction of laws to 
whicli tliey W'erc not, at the time of the alleged otienee, in any w'ist‘ subject.” 

Ill the case* In re Bayot (France, Court of Ca.ssation, Criminal Chamber, 
1923; Annual l)igc.st 1923-1924, (]a.se No. 54) Bayot, u Belgian subject, w'as 
charged with having, during the First World War, procured in Belgium 
metals and objects of all kinds for the German authorities, and with having 
assisted, for a substantial remuneration, German officers and policemen to 
discover articles whiib their owncTS wen* concealing. On these charges he 
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Tliere is certciiiily no difference betvvec'ii citizens and aliens as 
to the t'xercise of the criminal jurisdiction of a state, espi'cially 
llic execution of the criminal sanction, which in all cases must take 
})lace on the territory of the state exercisini; its jurisdiction. 

That the legal power of the statt* is limit(’d to its own territory 
does not mean that no act of the state may legally be carried out 
outside this state's territory. The limitation refers in principle to 
coercive acts in the wider sense of tlie term, including also the 
preparation of cocrci\e acts. But these acts must not be I'xccuted 
on the territory of another state without the latter's consent. With¬ 
out such consent tliey constitute a violation of inliTuational law. 
But there are acts of state which may bc' performed on the territory 
of another state without asking for the consent of the latter. Thus, 
e.g.. a Head of State, during his stay in a fort‘ign state, may con¬ 
clude treaties, promulgate laws, or appoint oflieials by putting his 
signature on the dociuTKMtts concerned, all without infringing upon 
the right of the state lie is visiting. But he would \ iolatc interna¬ 
tional law if h<' were to ha\e his police arrest oiu^ of his subjcc’ts on 
the territory of the state where he is a guest. It is, howex'er. not 
possible to draw a clear line bc'tween acts of state' which do and 
those whicli do not recpiire the consent of the state* on tlie territory 
of which they arc performed. 

• 3 . The Territory of the Slate in a Narrower and in a Wider 
Sense 


a. The boundaries of the state: The principle of effectiveness. 
Within the so-called territory of the state as the t<*rritorial splicre 
of validity of the national legal order, that is, within the space 
whcrc^ a certain state is authori/.ed by general international law 
to execute its national law, wc^ liavc to distingui.sh the territory of 

was arr(.‘st(*d, prosfenlid, iind sentenced in 1'ranee. The CJourl held lliut 
“cjvcii if the right t(i piiiiisli, wliieh cjnan.iles Iroin the S(»vcr<.*ign pow<T, does 
not extend in prineiple Ix-yond territorial limits, a eonlrary rnhi obtains in 
tlie ca.se pnjvided for hy Article 7 of tlu* Code d*Instruction crhnincllc wliieli, 
based on tli(‘ right of legiliiiiute defense, givc.s tlie French courts jurisdiction 
to take cognizance ol crimes aimed at iJk; .S(;curity ol the Stale committed out¬ 
side French territory hy a foreigner wl.o has been arrested in France 
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thr stale in a narrower and in a wider sense. The territory of the 
.stiUt* in a narrower sense is that space within which in principle 
one state only, llie state to which the territory belonj^s, is entitled 
to (’xereise its l(*u:al powcT, and especially to carry out coercive 
acts, a space from wliich all the other states are excliidc^d. It is the 
space for which, accordini:; to general inhTnational law, only one 
definite national legal order is authori/(‘d to prescribe coercive 
acts, tlu? space within which only the coercive acts stipulated l>y 
this order may be executed. It is the space within the so-called 
boundaries of the state. 

The boundarii'S of the state are determined according to the 
principle of elfeetiNencss, which plays an important part in inter¬ 
national law. Th(‘ exclusive' validity of a national legal order extends 
according to intcTnational law just as far as this order is firmly 
establislu'd, i.e., is, on the whole, effective; as far as the national 
legal order is permamaitly o]>eyed and applied. 

Traditional tlieory distinguishes between “natiirar’ and “arti¬ 
ficial,” i.e., legal boundaries; but tlu' boundaries of a state ha\e 
always a legal character, whetluT or not they coincide with such 
“naturar’ frontiers, as, e.g., a river or a mountain range. So-called 
natural Ijoundaries consisting of water are of different kinds: rivers, 
lakes, landlocked seas, and a maritime belt. 

b. Acquisition of territory. The boundari(\s of a state may be 
ih'terminec! by a treaty. By such a treaty an existing boundar\', 
established according to the principle of effectiveness, may b(' con¬ 
firmed. But by a treaty also new lK)undaric's may be established, 
for instance', by a treaty of cession. Such a treaty gives the state to 
whicli the territory has bevn ceded, the cessionary, a legal title 
against the ceding state. The former acquires by the treaty of 
c-ession the right to take pos.se.ssioii of the c(\led territory, that is, 
to extend to that an^a tlie validity and c'tlicacy of its legal order. 
The celled territory, however, dot's not cease to be part of the 
territory of the ceding state and does not become part of the ces¬ 
sionary’s territory until the cessionary has actually taken possession 
of the ceded territory. If the ceding state, in violation of its treaty 
obligation, refuse's to withdraw from the ceded territory, it commits 
an international delict, and the cessionary is authorized by general 
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international law to take enforcement actions against the delinciiu'nt 
state; but the territory concerned remains the territory of the de¬ 
linquent state, no teTritorial change taking place. The legal situa¬ 
tion is about the same as that which exists under national law if the 
latter re(iuiri\s for the transfer of properly, in addition to a contract 
of purchase, acquisition of effec‘li\*e x>ossession. 

A state may not only retain but also acq\hTe territor>' by conduct 
which constitutes a violation of international law. This is admitted 
by many writers in case of so-called prescription, that is, in case a 
state is in undisturbed possession of a territory during a certain 
period of time. Such territory is considered to be lt\gally the* terri¬ 
tory of the i30ssessing state e\en if the effcx'tive possession has takt'u 
place by an ilh'gal action. This, too, is an application of the prin¬ 
ciple of cffectix'ciu'ss. 

Accpiisition of territory by an illegal action may also lake place 
in case of so-call('d subjugation. If a slate in the course of a ^^’ar 
occupies the enemy territory and d('feats its opponent complet(‘ly 
so that no further resistance on its part is possible, the victorious 
state may—after having firmly established its dominion over the 
conquered territory—incorporate it in its territory. An incorpora¬ 
tion of territory which takes place without the consent of the 
legitimate owner is called annexation. The territory of a conquen'd 
state may be annexed by a victorious stale with tlie intention of 
incorporating it permanently or with the intention of disposing 
of it sooner or later, for instance, by ceding it to a third state or 
by establishing a new state on it. Whati'ver the intention of the 
conqueror may be, the annexed territory legally becomes its own 
territory, even if the war waged by the victor against the van¬ 
quished was an illegal w^ar and the* annexation of the vaiKpiishcd 
state an international delict. It is again the principle of effectiveness 
as a principle of international law under wdiich this territorial change 
takes place. 

The principle of effectiveness manifests itsc*lf with particular 
clearness in case a state acquires territory which belongs to no 
state (stateless territory) by occupation. Such occupation lias the 
effect of the acquisition of territory only if it is effective, that is to 
say, if the state concerned takes the territory into real possession 
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and cslablishcs there some kind of administration. It is now gen¬ 
erally recognizc'd that m('re discoN’ery of a territory does not create 
a title. Some writ(Ts maintain that mere disco\ery gives an “in¬ 
choate” title, that means that during the time necessary to establish 
effective possession after the discovery of the territory, the other 
states are It'gally excluded from the occupation of the territory 
concerned.'^ 

The principle of effectivcMic^ss x^revails under general international 
law to a much greater extent than under national law, the law of a 
state. For, under a cimtralized coercive ordcT a k‘gal situation can 
be maintain(‘d and, when illegally changed, restored, Vjv interven¬ 
tion of the executive pow<'r exercised by central organs of the legal 
comiiuinity. This may be also the case within a centralized iviter- 
national community estaVdished by particular conventional inttTua- 
tional law, guaranteeing effectively the territorial int(‘grity of the 
contracting states. Under general international law, the state's are 

^ In the Island af Pahnas ArhitratUni (22 AnuTiain Jounial of 
Law [1928] 867 ff.) tlu' arliilralor stilted: “Titl(‘s of acquisition i)f territorial 
sovcn*ignty in pr<fS(nit-day international law arc either based on an act of 
cff(?ctivc apprehension, such as oc'cupation or conquest, or. like cession, pre- 
siiiii)osi‘ tliat the cedinji and the cessionary Power or at least oik* of tlw*rn, 
have the faculty of eflectively disposing of the ced(*d territory. In the same 
way natural accretion c*an only lx* conceived of as an ac'cretion to a portion 
t)l territory where there exists an actual sovereij^nty cai)ahle of extendiiiii to 
a spot which falls within its .sphere of ai'tivity. It seems llicK'forc natural 
tliat an (’leincnt which is ess(’ntial for the constitution of sovcrcipiity slionld 
not lx* lacking in its continuation. So true is this, that practice, as well as 
doctrine, recognizes—though undtT different legal formulae and with certain 
differences as to the conditions requinxl—that the continuous and peaceful 
display of tt-rritorial sovereignty (peaceful in relation to other Stat<\s) is as 
good as a title. The growing insistence with which international law, cvt*r 
since the? middle of the 18th centurx-, has demamled that the occupation shall 
he t‘ffective would be inconceivalde. if t*ffectiveness were nxiuired only for 
the act of acipiisitioii and not equally for the inaintiMiance of the right. . . . 
The principle that coniinuons and peaecTul display of the functions of State 
within a given region is a constituent element of territorial sovereignty is 
not only based on the conditions of the formation of indei'iendent States and 
their boiindaric'S (as shown by the experience of political history') as well 
as on an international jiirispnulenec and doctrine widely accepted; this 
principle has further been recognized in more than one federal State, where 
a jurisdiction is established in order to apply, as need arises, niles of inter¬ 
national law to the interstate relations of the State members.'* Cf. also the 
Clipperton Island Arbitration, infra, p. 225. 
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obliged to respect tlie territorial integrity of tlie otlier states; but a 
violation of tin’s obligation do(‘s not exclude^ tlu‘ change of the legal 
situation. The princiiile advocated by some writers —ex injuria jns 
non oritur (“a right cannot originate in an illegal act”)—does not, 
or not without important exceptions, apply in international law. 

c. Territorial suprctnacij. That the territory enclosi'd by the 
boundaries of a state* h\gall\ belongs to this state or—as it is 
usually characterized—that it is under the territorial supri*macy 
or sovereignty of this state means that all individuals staying on this 
territory are, in principle', subjected to the legal power of that stale 
and only of that state. This is cxpr(\s.s(*d in tlu* rule {hii in taritoriit 
nico csty ctiani tiK'us suhditus cst (‘Tf somebody is in iny territory 
he is also subjected to me"). It do(‘s not rm'an that the territory 
is the property of the state*. Property is the spi'cific relation lietween 
an individual (or a group of indi\iduals) and all the otlu'r indi¬ 
viduals with re.spect to a thing. The essence of this relation is 
that the proprietor has the right to dispose of the* thing, all the 
other individuals being oblig(*d not to intcTfere with his dis]K)si- 
tion. This relationship is normally established by national law; it is 
a relationship aniong individuals under the national law. No sucli 
relationship is designated by tlie statemeiit that a certain territory 
“belongs” to a certain state. ‘Territory of a state” is a figurative* 
expression designating a certain (juality of the national law—its 
territorial sphere of validity—not a relationship among individuals 
under the law. 7’he territory of a state is not a thing; it is espi'cially 
not the land or a piece of land; it is a space* determined by inter¬ 
national law. Properly in land within this space may or may not 
be the property of the state as a juristic person. But a state may 
own land not only within its own space, that is th(^ territorial 
sph(*rc of validity of its own law or under its own territorial suprem¬ 
acy or sovereignty, but also within the territory of anollurr state, i.e., 
under the t(‘rritorial .snpreinac-y or .sovereignty of another state. 

The incorrect idea that the territory of the state is the ]iroperty 
of the state has probably its origin in the fact that international law 
confers upon the state rights and upon th(^ other states obliga¬ 
tions, which show a certain analogy to the rights and obligations 
involved in property. All the .states an? obliged to rc*spect the so- 
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called territorial iiilc'grity of anolhcT state, which means that they 
are ohliginl to n^lraiii from performing certain acts within that 
spact‘ which is the ‘‘territory’’ of another state. International law 
confers npon (‘acli state the right to disi)Ose of its territory. Under 
international Jaw, only the state within the boundaries of which a 
tijrritory lies is entitled to dispose of this territory, which means 
that according to general international law, only organs of the 
national l(*^al order liave the jK)wcr to enter into international legal 
transactions referring to tht* territory which is llie territorial sphere 
of \alidily of that national l(‘gal order. These li'gal transactions 
ha\e llie eilect tliat other states (or international communities) ac- 
(inire the right to (‘\ercise certain, or e\en all, (unctions of a state 
within this sjiacc* or a certain part of tliis s])ace. In case a state 
tronfers upon another the right to exercise permanently all func¬ 
tions of a state withi»i a part of the formcT’s tcaritory, including 
the right to transfer this right to others (to dispose of the territory), 
we si)iMk of cession. A mere lease of territory is established if the 
rigfit to }H‘rforin all functions of a state within i^art of the territory 
of a stale is conferred by this state upon another state only for a 
definite period of time and without the right to transfer this right 
to otluT states, OlliiT internaticjual transactions with resi>ect to tlie 
territory or parts of the territory of a state are treaties by which a 
lerritorv (or j)art of it) is placed under the trusteeship systt'm of 
the United Nations (or, formerly, under the mandate system of the 
l^eague of Nations); treaties by which a state confers upon another 
state the right t<i <Tect fortifications or keep armed forces on its 
terrilory; ' and the like. 

Kor iTistiiiiff. tli<* Ircaly signed by the Ihiited States and Japan at San 
Fraiieiseo tni Si‘]it(’niber 8, 19.^1, which reads as follows*. ‘‘AnT\e\.iv. 1. Japan 
grants, and lla* I’nileil Slates of America accepts the right. u]ion the coining 
into force of tlie treaty of jieacc and of thi.s In^aty, to di.spose United States 
land, air and sea forces in and about Japan. Such forces may he utilized to 
contributes to the mainlciiaiicc of international p<Mcr and security in the Far 
Fast and to the security of Japan against armed attack from without, includ¬ 
ing assistance given at tlie express reqvic'st of the Japanese Government to 
pul down large-scalcr internal riots and disturbances in Japan, caused through 
instigation or intc rvention by an out.sidc power or powers. Article II. During 
the ex(?rcise ol tli(' right referred to in Article I, Japan will not grant, without 
tlie prior consent of the United States of America, any bases or any rights, 
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(1. The "HmpcnctrahiliUf of the state. The principle that the na¬ 
tional legal order has exclusive validity for a certain territory, the 
territory of the state in the narnnver sense, and that within this 
territory all indi\’idiials are subjected only and exc-liisixely to this 
national legal order or to the coercive power of this state, is usually 
expressed by saying that only oiic state can exist on tlu‘ same 
territory, or—borrowing a phrase from physics—^that the state is 
“impenetrable.” There are, however, exceptions to this principle. 
There are certain individuals staying on the territory of a state who, 
according to general international law, are not snbjc'cted to the 
legal and especially not to the coercive power of the state, indi- 
\iduals who enjoy the privilege of so-called exterritoriality. This 
problem will be discussed in connc'ction with tlu* ptr'sonal sphen^ 
of validity of the national legal order,*’ which, too, is restricted by 
this privilege. Only the territorial sphere of validitx' of the national 
legal order is restricted, or, what amounts to the same, on the terri¬ 
tory of one state another stah' is existent in case a state by a treaty 
confers upon another state the right to ex(*rcise c(Ttain fiinc*tions, 
especially to perform coiTcive acts, on tlie former's territory, acts 
that otherwise would not l)e alloxv('d under general international 
law. In wartime, a state is, even l)y general intcn-national law, per¬ 
mitted to undertake coereix e acts on foreign territory that it occu¬ 
pies militarily (belligerent occu})ation). 

Another exception is the so-called ronchininitnn exercised by 
two (or more) states o\’<'r iIk* same territory. Th(‘ legal order valid 
for this territory is a common part f)f the legal ordcTs of thf* stat(*s 

powers or jiiitliority whatsoever, in or relating t(» })as(*s or tin- ri^lit of garrison 
or of maneuver, or transit of ground, air or naval forces to any ihird power. 
Artici-k III. The conditions which shall j^overn the disposition of armed forces 
of the United States of Arn<^ric*a in and about Japan shall V>e determined by 
administration agrec*m<^nts between the two Cfivemmenls. AnTiri.t; IV. This 
treaty shall expire whenever in the opinion of the Governments of llie United 
States of America and of Japan there shall have come into force such United 
Nations arrangements or .such alternate individual or colleetive security dis¬ 
positions as will satisfactorily provide for the maintcnancf* by the United 
Nations or otherwise of interiiutional peac:e and security in the Japan area. 
Article W This treaty sliall he ratified by the United States of America and 
Japan and will eorncf into foref? when in.stniments of ratification thereof have 
been exchanged by them at Washington.** 

• Cf. infra, pp. 228fF. 
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exercising the condominium. The norms of this legal order arc es¬ 
tablished by an agreement between (he States exercising the con¬ 
dominium and applied by common organs of these states. The terri¬ 
tory of the condominium is a common territory of these stales, a 
common territorial sphere of validity of ihtnr national legal orders. 

The federal state is sometiiiK's referred to as a further exception: 
the tt‘iTitory of each component state, it is argued, is simultaneously 
part of the territory of the federal state. But the so-called com- 
poiK'iit slattvs of a federal state are not states in the sense of inter¬ 
national law; and even when tlu^y have a limited right to conclude 
treatii^s, they never hav(‘ the power to confer by such treaties 
territorial rights upon otluT .states. 

e. The maritime belt. The territor) of the state in a narrower 
sense ol the term, i.e., tlu‘ territory within which in principle 
only one state is authori/x'd to t'xercise its legal power, should be 
distinguished from areas where all states ar(‘ permitU'd to exercise 
their It'gal powc'r, to carry out coerci\e acts providc^d for by their 
national law, with certain re.stri(*tions. Such areas are the open .sea 
tor l\igh seas) and the territories which have the character of no- 
stat(‘\s land because tluw do not legally Ijelong to any particular 
state. 

The open sea (high seas) is that part of the sea w^hich lies beyond 
tile territorial waters (or maritime belt). The territorial waters 
(the maritime b(?lt) are that part of the sea adjacent to the coast of 
a state which is under the? latter's effective control. That the terri¬ 
torial waters iH'long to the* littoral state is a rule of international 
law, recognized even by Grotius, who maintained that “so\’ereignty 
over a part of the sea” is gained “by means of t(?rritory insofar as 
lliose who sail over the part of the sea along the coast may be con¬ 
strained from the land.”' Bynkt'rshoek, in his treatise Dc Dominio 

" Crotins, Dc jure hcUi ac pads (1625), Bk. II, Chaii. Ill, siv. 13. In thr 
Corfu Chauncl Case the International Court of Ju.stit'(;‘ (1919) (International 
Court of Jiistiee, Heports, 19-49, p. 4) gave jiulgirient that “the People’s R('- 
inihlic- of Albania is resj)onsi!)l<! under inteniational law for explo.sioiis which 
occurred on OctobiT 22nd, 1946, in Albanian waters, and for the* damage 
and loss of human life that rcsiiU(‘d iheicfroni.” The C’ourl assumed that “the 
laying of the mincTicld which caused the explosions on (\‘tol)er 22ik1, 1946, 
could not have been ac:complished without the knowledge* of the Albanian 
Government.” The Court wa.s of the opinion that Albania violated its obliga- 
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Maris^ formulated the rule coneeriied in tlu* Ireijueull)' ciuoled sen¬ 
tence: Tcrrac poivsfas finiftir ubi fmitur vis annonnii (“The domin¬ 
ion ON-er the land ends where the powc'r ol arms ends' ). He 
concluded that “the dominion of land o\er tiie sea evtends as far 
as a cannon will carry.'" This was considered to In* a ilistance of 
three miles measun'd from the low-wati'r mark.-' Tlie thn.*e-inile 
rule was generally recognized during the niiu'teenlh and at the 
beginning of the twentieth c('ntury only insofar as it determined 
a minimum distance. Many states claimed siipremac) over a much 
wider area; and some writers advocatial tlie doctrine that each 
state has tlie right to determine for itself th(‘ extt'ut cif its territorial 
waters. Xowaday.s, the thn^e-mile rule is certaiuK obsolete. Hut tla* 
principle r(*mains \alid that the territorial \\at(‘rs do not (‘xtcaid 
beyond that part of the sea over which the littoral state can cxct 
cise effective control.'" 

tions to notify “for the hcncfit of sl»ii)pin<» in tlu* cxistciiic of iniin- 

fielcl in Alhanian territorial waters” ainl to warn tin- ai^proaoliini: Britisli 
warships of tlic ininiiufnt clanCtT. The Court has- d Alh.iuia's r«*s]M)ijsi!»ilil> 
on “every Stale’s ohlijiation not to allow krcnvin^lv i!s t«Mrit(uy to he 
for acts contrarv to the ri'Jits of other States.” Tims llie Ccnul deelared llie 
Albanian territorial waters as the: territoiy of the .■\I])aMian Conse(jii('ntl\ 

the Court considered that a niin<*-sw«-ej>i]i'j oj^eral’ni) earried (nit b\' Brifisli 
warships on \o\einher 12 and 13, “against tin* elearly e.\pn.‘ss<.d wisli 

of the Albanian (#overnnient” as a viol.ition of the so\'eri’iLjnt\ of Albania. 
The Court ‘^ave judcirnent that “by reason of tin- arts (»| (h*- liritisli Navy in 
Albanian wat(Ts in the course of tlie Oper.itioii of \(»v< njber 12l!i and I 'th, 
1946, the I'nited Kinj'dcan violated th<? soverei^nU' of the r«.‘ople’s Kepuhlie 
of Albania, and that this declaration by the Camrl conslihilt s in ilsell apj>ro- 
priate satisfaction.” 

Bynkersboek, Dr (hmiiiiio maris n702), f’lia]). II. 'lie' abovr'-rmoleil 
sentence continues as lollows: “for that is as far as we seem to have, both eom- 
mand and possession. 1 am .sp<?akinK, however, of onr f>wii times, in wliieli we 
use lliose (myira-s of war; otherwise I should have to sa> in p- iuTal terms tlril 
the control from the land ends where iIk* power of nicirs \veaj)oris (aids; for it 
is tin's, a.s we Iia\e said, that j^uaranlees pos.sc.ssioii.” 

•» In the ea.se of The Anna (5 C. Robinson’s Reports 373 ) the British Iliuh 
Court of .Admiralty ( 1895) held: “VVe all know that tin* rule oi law on this suh- 
joct is terrar clorninium fmitur uhi fnitur annnrum vis, and .sinei‘ the intro- 
ducti(m of fire arms, tliiit distance has u.sually been n^coj'rii/ed to hi* about 
thr(;=-e miles from the .sliore.” 

In The Elida (Germany, Imperial .Supreme Pri/(j ("ourl, 1915; 1 

Entscheiduni^im des OherpriseriRerieht.s 9) the Swedislt .ship Elida, with a 
cargo of wood, wa.s captured by a Carman torpedo boat u'ithin lour miles 
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Tile tcTritorial waters arc', as pointed out, part of tlie tc?rritory of 
the littoral state'. But ii;eneral international law imposes upon that 
state* the ohlipition to permit in time of pc'aee* inoffensive' passage 
of the mc'rchantme'u of all the other states. Wht'lht'r and to what 
e^xte'iit sueli an ohliuation c'xists witli resjK’C't to me'n-of-war is dis¬ 
puted. Oppenlie im, (*.g.. maintains that th(.*re is a rulcj obligating 

()1 llic S\\'<'(lisli fOiist, ])iit onfsich* tlu* thn'f‘-mil(‘ limit, hc*c.'.aus(.- of allc’gfcl 
(•;nTi;ijL:f of rontr.ilKinil. Tho prize fourt sLiU‘<l in its opinion: “It is trim 
that a eonsi(l<T:il)I(‘ niiin})« r of Stairs havr rxlenrh’d by national Jaw thrir 
tt rrilorial iiinsdi( lion beyond the tliree-inilc limit, eitlwT vJt'nerally or with 
reL'ard to eerlain lethal rinlils. 'f'liis particailarly applies to Sweden and Noru’ay, 
wliii.ii exleiuK'd tlirir nalional waters to a distanee oi lour miles. A nninlKT of 
oilier States even went nmeb inrlher in this nxspect. But a special inter- 
Mation:d tilK*. v;ilid in relation t(^ tli(‘ German Empire, and thereiore to be* 
taken into aaoiint by the prize* court, does not exist, for up to the jm'sent 
tiino till* Swedish elaim has been reeo.qni/(*d only by the Xorwej^ian Caivern- 
inent. Aceonliji'.?: to olfiei.il information from lh<‘ German I'Vireign Office, 
(iermany espet ially in the course of the discussions concerning this mailer 
x\liiih took plae<‘ in IST l. tlid not accept Sweden's point of view h\il treated 
the tpiestion of national waters as an open tine, wliile Kngland insisted upon 
the thre<--iuile limit. Siinilarb in ISHT, wln‘n the Sweilish (»oveniment ad¬ 
dressed a t'ornmniMialion to tin' GiTinaii L<‘gation at Stockholm enne(?riiing 
l!ie lislier>' jiirisdietion. tlie German Caiveniinent restrieted its«‘lf to raising no 
ol'ji't linn against Swiden’s elaim to a four-mile boundary for tbe fishery and 
the fpiestiori of the iK-iitralization of this marine ar(*a in t'ase of war was not 
therein' affected, 'rheiv'fore, under these eireuni.stanees, the decision must rest 
M]ion the basis of the German Prize Ri^gulalions, which in No. t>a forbid the 
.ipi>licalioij of pri/<’ law within a zone of only three nautieal miles from the 
li»vv-vvat<’r mark ol neutral eoasls." But the court deni(‘d the legality of the 
seizure because the eargo was no contraband. 

In RvfiuUlic of Piinama (Companm dv l^avcfiaridri Narional) r. United 
Stiih’s of America tl'nited Stales-Panaina, Cieneral Claims Commission, 19G3, 
Hunt, Hcjiort of Am< riean and Panamanian Arbitration [19 >4]. p. 812), the 
eommission staled: “The general rule of the extension of sovereignty over 
I he o-inil<* zone is I’learly <'sliibli.sh(*d. Exceptions to the completeness ol this 
xuvenigiily should l»e siiiiported by clear aiitbority. Th(*re is a clear pre- 
pi mderanee of aiith(»rity l(> the effc*ct th:it this sovereignty is qualified by what 

known as the riglit of innoeenl pa.ssage, and that this (jualiHealion forbids 
tlie sovereign aeliially to prohibit tlie innocent passage of alien merchant 
M ssels through its territorial waters.—There is no clear preponderance of 
aiilliority to the effect that such vessels when passing through territorial 
"’.it(*rs an^ ('X(*.nipt from eix'il arrest. In the absence of such authority, the 
(a)mmissioii cannot say that a c*oinilry may not, undc'r the rules of intcr- 
uaiioiial law, as.serl the right to arrc\st on civil proc'css merchant shix)S passing 
tliroiigh its territorial waters.” 
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the littoral states to permit inoffensive passage of foreign incn-of- 
war through such parts of the inaritimt' bt'lt as form part of the 
highwa>'s for international traffic.“ Foreign merchantmen which 
cast anchor in the maritime belt of a state are iiiuler the jurisdiction 
of that stale. \Vh('lhcr merchantmen which do not stay but iiKTcly 
pass through the maritime belt are under the jurisdiction of the 
littoral state is doubtful.-" But it is generally recogiii/ed that meii- 
of-war and oth(.T public vessels*'* are always exempt from this 
jurisdiction. 


'' Cf. OppfiiluMin. /.c. I, § 188.—In the Corfu Channel Case (cf. supra, p. 
219^ the iTiternntioiial Court of Justiet* did not consider th<' general (jiiestion 
“whether State.s under international law have a right to send warsliips in tini<' 
of peace throngli territorial waters not incliid(‘d in a strait.’* Hot the (^)iirt 
declared: “It is. in tlu/ opinion of the Court. g(‘nerally reeogni/.ed and in 
accordance witli international cn.stoin that Stales in time of jieac'e have ;i right 
to send tht'ir warships throiigli straits used for international navigation between 
two parts of the high .seas without tlie previous authorization of a coastal State, 
provided that the passagi* is iiinoconl. Unless otherwise' preserilad in an inter¬ 
national eom( ntion. there i.s no right for a coastal State to prohibit siub pas.sagcr 
through .straits in time of p('aee.“ 

^“The Final .Act of the Ilagne ConCerrmr on the Progressi\'(? Codification of 
Inleniational Law (1930) contains the* following rule's concoming criminal 
iincl civil jurisdiction o\'er vtrs.sels pa.ssing througii territorial waters: .Aiiticli: 8. 
A coastal State may not take any steps on board a foreign vessel pa.ssing 
through the territorial sea to arrest any verson or to eonducl any inx-esligation 
!)>• rea.son of any crime ccanmitlc'cl on board tlie vi'.s.sel during its passage, save 
only in the folUnving easc'S; i 1 ) if the ecmsc'cinc*nc(!s of the crime r'xlc'iid be> ond 
the vc'ssel; or (2) if the erime is of a kind to disturb the pc;ace of the eoun- 
try or tlie good order of thc’ territorial .sc'a; or (3) if the assistanc'c of tin' local 
aulliorities has been rec|uested by thc cai)tain of tlie ve.ssel or by lb<* consul 
of the country whose flag tlie ve.ssel flies. .Ahticle 9. A coastal Stale may not 
arrest nor divert a foreign ve.s.s(^l passing through ihc^ territorial sea for the' 
piirrKJSe of cxc'reising civil jurisdiction in relation to a person on board the 
vessel. A coastal .State may not levy exceiition again.st, or arre^.st the vc.s.sel lor 
the purpose of any c'ivil proec'edings save only in respect of obligations or 
lial)i]ities incurred by tlie vcvssel if.self in the course of or for the piirpo.se of 
its voyage through the waters of tlic c'oa.stal State.” 

In Thc Parlemcnt Bcl^e ( 1819. 4 Law I3ej)orts, Probate Division 197 ff.) 
the Briti.sh Court of Apjieal held that “an unarmc^d packed [Tin* Parlemenl 
Beige] belonging to the .sovereign of a foreign state, and in the hands of 
ofBccrs commissioned by him, and employed in carr>'ing mails, is not lialile 
to be seizc-'d in a suit in reni to recover redress for a collision, and this immu¬ 
nity is not lost by rtra.soii of the ]iackc*t’s also earrying merchandize and passen¬ 
gers for hire;.” 
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DilfiTent from tlie territorial waters (or maritime belt) of a state 
are its national waters, llie w'atcTs in its lakes, its canals, its 
rivers togc^ther with their mouths, and its ports and harbors. Na¬ 
tional waters belong legally to the territory of the state in the 
narrowt^r s('nse of tlie term. With r(‘speet to its national waters, a 
slate is not subjected to any restriction by general int(Tnational law. 
Hut it should b(‘ noted that the territorial as well as the national 
waters of a state can be ceded only togethc*!* with the adjacent 
land tt'rrilory of whicli they art? eonsiderc'd to be an acc(>ssory. 

f. The open sea. The open sea (high st*as) is an area wIhtc any 
state* is (Tititled to undertake any action, tliat is to say, exercise its 
jurisdiction—especially its coercive powtT—on board its own ships, 
that is, on board the* ships which legitimately sail under the flag of 
this state. Tl»e usual way to describe the legal situation of a vessel 
on IIk‘ open sea is io say that it has to he considered as a floating 
part of its hoiru’; state, Tliat means that a \(*ssel on the open sea 
is under the (‘xelusi\<‘ jurisdiction of the state under the flag of 
which it legitimately sails. Exclusive jurisdiction means that no 
othfT slate but the flag state is entitled to exercise coercive power 
on board the ship which legitimately sails under its flag. That 
the ship is considered to be a floating part of its home state means 
furllua* tliat the national law of the flag state may provide that 
anything w'hich happens on the .ship shall be considen'd as if it 
happened on the territory of the Hag state, such as the birth of a 
child, a legal tran.saction, a crime, and the like.^^ 

In the case Ilex r. (ior(hm Fiulun.son llij;!i (a)nrt, Kinjj'.s 

Division; Annual Dij'est 1911-1912, Case No. 67) the question arose 
Ijflorc a Ilriti.sli court whether tin* provision of the Brilish Army Aet, 18S1, 
that *‘a pcTson subjeet to military law shall nol he* tried by court martial for 
treas(m, murder, luarvslaujihter, tr<*asou-fehmy, or rape comuutted in the 
t'nit(:d Kira*(loin” wa.s applicable to a case of murder committed by an officer 
of llie British forces in a Britisli slop on the hii;!] .seas, Tlu* Court ( 1941) held 
that th(^ alleg<*d crime was not comniittetl in the United Kingdom, a.s a 
British ship on the higli .seas wa.s not part of the United Kingdom within 
the proviso to section 41 of the Army Act. Tlic Court said: . . it is hecau.se 

it is necessary' for some Court to liave jurisdiction over a crime committed on 
a British ship that it was held, and has always been the law for a great 
many years, that there is jurisdiction in those circumstances, although the 
person lias not committed the crime in England, to tr>' him in the .same way 
as if h<? had coniniitted the crime in England, for the reason that he is 
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The jiirisdietioTi wliich a state lias on the o|)en st‘a is rc'Strieted 
insofar as it is not allowed to be ivxereised (»ii lioaril or auainst 
foreign ships. Coerei\(' acts t.‘speeial!y, innst not be pe'rlormed b\' 
the cre'w of a v(\ssel of one slate on board or against a \('ssel ol 
another state, but there an* t'xeejitions to this r\i]i\ I'nder i-ertaiii 
circnnistauces, a state, aeting thn>ngli its men ol uar. ean use ((>re(‘ 
against \e*ssels of other states on the optMi sea: (1 > a littoral state' 
is allowed to piirsiir into the open se'a a foreign mereliaiitman 
which has \iolate‘d the law in its teTrite)rial waters and to s<'i/e' 
it in ordcT te) bring it to trial; (2) each slat(* is alleiwe’el to sei/.i' 
and firing tei trial a foreign vessel ille'gally sailing niicler its fl:ig; (o) 
a belligeTC'iit state is allowod te> sri/.c a ne'iitral nie'reliantman lor 
bre'ach of blockade' or carriage of contraband in eirder to bring it 
to trial; (1) finalK*. all states, acting tbnnigh their nien-eil-war or 
any other vessels sailing le'gitimate'Iy under the'ir flag, are' allowed 
to se'i/e piratical vessels in order to bring pirate's to pimisliment. 

Apart from these exceptions, no state is pcrniitte'd to use feace 
against anotheT state', anel that m(*aiis against tlie ship of ano'her 
state, on the ope^i sea. IIciicc' no state can le^gally ()e:ciip\‘ a part 
of the open sea and reserxe it for its exclnsixe* nse* liy prewe'iiting 
anothcT state from estalilishing fisheries or laying telegra])li or tele'- 
phone cables, and the like. These rules constitute' the Sf)-called 
‘'freedom of the' open se'a," preiclaimeel by lingo (wotins who 
maintaine*d that the’ se'a by its ve'ry nature cannot lie' the* j)ro])> 
erty of a state'.- ■ Tn modern theory of international law, the fre'i'- 

allegf'd to liavf* coinniittfd a crimo upon a British sliip, when* all pt rson\ 
an* nndcT thf acuis of th<» Britisli flag, which carries with it tlic rights aiiel 
privileges of n Fhitish snhjeet and the liability to the British law.” 

’■*’IJogu Grotins, A/c/rc IJhcrum (1608) ^ English tr.inslation: I'lic Frci dtnn 
nf the Seas. Carnegie Endowment for Intf.rnational Beaee. lOlfi) eliap. \': 
“Two {:onc*hisioris may he drawn from what has thus lar h(M-ti s.iid. 'I'lu* first 
is, that that whic'h cannot Iw^ oc.c-npied. or wliich never lias Ix'r'ii oeenpied, 
cannot he; the* property of any one, because all properly has arist*n from rueu- 
pation. The second is, that all that which has l)»*eii .so consliliilcd l)y nature 
that allhfjugh serving some one person it .still suffices for the c'ommon us«'! of 
all other persons, is today and ought in perpetuity to remain in the* same eon- 
dition as when it w'as first created hy nature. . . . Th(* air Ixbings to this ela.ss 
of things for two reasons. First, it is not sn.sceptihle of oeenpatif»n; and second 
its common u.se is destined for all men. For th<' same reasons the sea is common 
to all, bec aijsr* it is so limith-ss lliat it cannot t)»‘Coirie a possfvision of any one. 
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il(Mn ol IIk; open sen is fc'rmiilated on llie principle that no part 
ol the open s(*a can he subjected to the sovereignty of any state 
anti lK*nce cannot lx* incorporated into tlie territory of any state 
tlirough occupation. 1’hat doc's not mean that Slates cannot ex¬ 
ercise tlicir “st)\er(‘ignty" or h'gal power on the open sea. On the 
contrary, each stale' is authorized l)y general international law to 
do so, that is to sa\, to (‘xeciitc* its own law and especially to per¬ 
form coerci\c‘ acts on the' open sea, l)ut only on board its own 
ships, and not—with cir tain exceptions—again.st the ships of other 
slati's. ']’h(‘ open sea is the territory of all statc;s, but it is not the 
exclusive terrilorv of oiu* state, not the exclusive tcTritorial sphere 
ol validitv of otjc national Ic'gal order. It is a space where, .so to 
speak, the territorial s])Iktcs of validity of the different national 
lee;al orders pcru tiaU' each cither. 

g. So-.st(it('s lanil. 'rerrit<.>ry which is the land of no .stale has a 
legal status similar to lliat of tlx* open sea, in.solar as on this terri¬ 
tory t'v c'ry state may excTcise its legal power in the same way as on 
its own ttrrilorv , i.e.. th<' hrritory within its own boundaries. But 
thcK' twists an essential dilfertriee: no-.state's land can be legally 
aetjuired h\- aiiv' state' through elTective oceupation, that is to say, 
in aecordanee with tlu' principle of effectiv(ri(\ss.“' 

!ik1 hfiMusi- i( is lor flic use* (»f ;ill, wlirthtT wc* consider it from the 

(if \ii\v lit iiii\ii^uliviii or of fislu’riis.” 

" 111 tin Clipiirrhni Island Arbitration ( Francc-Mcxico, 20 American 

Umnitil of Inti'nuitUnial Law fl9.>2l the King of Italy, as arbiter, do 

t'idrd th.it (.’lijiiM floji Island h(‘loiig(?d to J'raiicv. In liis opinion lie .stated: 

rinTc is LM'iMind to admit that, wlirii in .Xovcinlier, ISoS, Foaiu*c proclaimed 
111 r sovi'ii igiil)- o\-cr (dipperton, that i.slaiid was in the legal .situation of 
tnritorinm unllins. and. thtTcforc. siisccptihlc of occupation. The cpicslion re¬ 
mains whether I’imiicc iirocccdcd to an effective oeeiipation, sjilisfving the? 
conditions i‘ei|niii'd hy international law for the validity of this kind of ter¬ 
ritorial aecinisition. ... It is heyoiid doubt that }>> iiiiinemorial ii.sage having 
the force of law, besides the animus occupandi. the actual, and not the 
nominal, taking ol jio.s.se.ssi(m is a necessary condition of occupation. This 
taking ol pos,session eonsists in the aet, or series of acts, hy which tlie 
oc( ujiying slate reduces to its po.s.ses.sioii the territory in question and takes 
slejis to exerci.s(» ('xehisive antliority there. Strictly .speaking, and in ordinary 
cases, that only tak(\s place when the .slate <*slal)lishes in the territorx' itself an 
organization eapahle of making its laws respeeltd. Hnt this .step is, y^roperly 
speaking, Init a nu'ans of procedure to the taking of posst'ssion, and, there¬ 
fore, is not idcnlii'al with the latter. There may also lx* cases wliere it is 
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h. Subsoil and air space. The territory of a state is usually con¬ 
sidered as a determinate portion of the earth’s surface. This idea is 
incorrect. The territory of the state, as the territorial sphere of 
validity of the national legal order, is not a plane, but a space of 
three dimensions. The validity as well as the efficacy of the national 
legal order extends not only in width and length but also in depth 
and height. What traditional theory defines as “territory of the 
state”—that portion of the earth’s surface delimited by the bound¬ 
aries of the State—is only a v isible plane formed by a traiisvcTse 
section of the state’s threc'-diinensional space. 

According to traditional doctrine, the space below this plane, 
as the territory of the state*, belongs to that state and extends in 
principle until the center of the earth, being delimited only by 
the analogous space below the territories of tlie neighboring states, 
and, in the case of a littoral state, hy the space lielow tlu^ op(*n 
sea. The subsoil below the territorial waters of a state has tluj 
same legal status as the territory of the state in the narrower sense 
of the term. The same principle applies to the air space above th(* 
territory of a state which, according to the traditional doctrine, 
is unlimited. In conformity with this doctrine, .Article 1 of the 
International Air Convention, concluded in 1919, declared that 
“every State has complete and exclusive sovereignty in tlie air 
space abov'c its territory and ttTritorial w'aters.”’* This doctrine 
ignores the principle of effectiveness. But is is hardly ])o.ssible 
to maintain that under gc'ueral international law the space below 
and above the territory of a state belongs to that state*, irrespective 
of, and consequently also beyond, its effective control. 

The air space abovt* the open sea shares the legal status of the 
open sea; but the bed and the subsoil beneath the bed of the open 
sea has the legal status of no-states land. It may bc^ acquired 


!innc(ressar\- to have reeourst? Iri this inethod. Thus, if a territorv’, liy virtue of 
the fact that it was completely uninhabited, is, from the first moim'nt when the 
occupying state makes its aj>pearanee ihenr, at the absolute and imdisputcd 
disposition of that state, from that moment th(^ taking of j^ssession must lx? 
considered as aeeomplished, and the occaipatiun is tlxTchy completed.*' 

The Final Act of tlie liitt rnatirinal Civil Aviation Confc?renr(.‘, December 
7, 1944, did not affect the principle laid down in Article 1 of the Inter¬ 
national Air Convention of 1919. 
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through effective oeeupiitioii. This is important with respect to 
tunnels, coal mines, and the like. But, an oecupation of the bed 
or the subsoil beneath the bed of the open sea which would 
endanger the freedom of the open sea is illegal. 


B. DETERMINATION OF THE PERSONAL 
SPHERE OF VALIDITY OF THE NA¬ 
TIONAL LEGAL ORDER (THE PEOPLE 
OF THE STATE) BY INTERNATIONAL 
LAW 

L The People of the State as the Personal Sphere of Valid" 
itij of the Notional Legal Order 

A second ‘'element” of the state, according to traditional theory, 
is the people—usually defined as the human beings residing 
within the territory of (he state. They are regarded as a unit>'. 
As the state has one territory only, so it has only one people; 
and as the unity of the territory is a juristic, not a natural one, so 
is the unity of the people. It is constituted by the unity of the legal 
order valid for the individuals regarded as the people of the state. 
Individuals of different races, languages, and religions very often 
actually form one “people,” that is to say, the people of one state; 
and they can form one people, in spite of all these and other 
differ(‘nc(\s, because the people of the state are the individuals 
whose behavior is regulated by the national legal order; that is, 
the personal sphere of validity of this order. 

Just as the territorial sphere of validity of the national legal 
order is limited, so is the personal sphere. An individual belongs 
to the people of a given state if he is included in the personal 
sphere of validity of its legal order. As every contemporary state 
comprises only a part of space, so it also comprises only a part of 
mankind. And as the territorial sphere of validity of the national 
legal order is determined by international law, so is its personal 
sphere. 
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How does iniernational law determine the personal sjdiere of 
validity of the national legal order? Whose bi'havior is the na¬ 
tional legal order anthori/ed by international law to regulate? Or, 
in other terms, what individuals can the state sidijeet to its legal 
powtT, and that means its coerci\'e power, without violating inter¬ 
national law ajul eonseqiu'ntly the rights of othtT states? 

Aecm’ding to general international law. tlie eoerci\(* acts pro¬ 
vided \)\ the national legal order may be direet('d only against 
individuals who are within the territory of the slat(\ tliat is. witliin 
the space which international law det<‘rmiiies as tlu* territorial 
sphere of validity of the national legal t)rder. The deUainination of 
the territory of a state by internatioTval law has hi‘(‘n deserilx'd 
in the prtwions chapter. International law di'lermines the ]>eople 
of the state onlv indirectly, hy determining the territory of the 
state. The foriricT results from the latter. 

2. Exterritorial Hy 

A state can exercise its coerciv(‘ power, in principle, against 
anybody w ithin its territory. All tlie indiv iduals staying within 
the territory of the state are sii])jec’led to its c‘(u'rci\’e power; that 
means that all the individuals staying wit Inn the territorial spliere 
of validity of a national legal order are subjr'(‘t(*d to this order with 
re.spect to the execution of the cocTcive acts provich'd hy this 
order.’^ But this rule of international law is subject to c\ce]itif)ns. 
It is the International in.stitiition of so-called exterritoriality 1 a' 
w'hich the above*-mentioned rule is restricted. 

a. Exterrilorialihj as restriction of the personal sphere of validitij 
of the miiional lcp,al order. According to general international law. 
certain individuals enjoy the privilege of exemption from th<* co(t- 

The niir is iisiuilly fonniiliitfrci thus: A state possesses Mirisdietion over 
all persons and things within its torritorv'. Thus, t\g., in the ease? of the* 
Cnmpania Nmiiera Vasennpiadn v. The Criatina Law Heports. A.C. 

•185, at pp. 496 f.) Lord Mac*millan in the British House of Lords {1988) 
said: “It is an essential atlrihiite of sovereignty of this realm as of all sovc'r-ign 
independent States, that it should possess jurisdiction over all persons and 
things within its territorial limits and in all causes rival and crimin;il arising 
within these limits.*’ Jurisdiction over things is, in the last instance, jiirisdiction 
over persons. 
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]X)\v('r or, as it is usual to say, froiu the* criminal, civil, and 
a(liiiinistrati\c jurisdiction of the state on the territory of which 
they arc? staying. No coercive act, not even a legal procedure aiming 
at a cotTCMvi' act, is allowed to he dirt^ct(‘d against these individuals. 
'I'his privili'gi' constitutes not only a direct r(‘striction of the per¬ 
sonal splu^re of \alidity of tlu' national legal order, but also an 
indirect r(\strietion ol the territorial sphtae of Milidity of the national 
legal order, insolaF' as a state is legally ])rt‘venti‘d from exiTcising 
its eoerei\(* power against these* iiidixiduals on its own tcTritory. 
it is this aspec t ol the* pri\ ilege which explains the term “exterri¬ 
toriality,” implying the fiction that the individuals eoneerned shall 
he Irc'atc'd as il tlu*y were not on the territory of tlie slate the 
eoeieixe po\vc*r of wliieli is restricted. 

Tl is usually eonteiided that the iiidi\iduals wl)o enjoy the priv- 
ili‘gc‘ of extenilorialit)’, being c'xc'mpt from the coercive power 
ol the stale on the' territory ol which they are staying, are never- 
theless suhjec.lc'd to tlu‘ law of tliis state, tlial is to say an* ohIigc*d 
to eomply with its prov isions. This is true insofar as prosecution 
of th(*sc‘ individnals for violations of the law eoimnitti'd during the 
time tlii'v enjoy tlie privilege* is possible as soon as they lose this 
yniv ileged status. In this sense* the privilege of c*xlerritorialit\’ means 
that the exiTcise ol c'oercive jxm’cr against the priv ileged indiv iduals 
is OFily siispendc'd. Ihit lliis holds true only with respc*et to certain 
and not to all norms of the legal ordcT of tlie receiving state whose 
coercive power is rc*strietc*d. Thus, for iiistanee, no stale is allcwed 
to inflict upon a person who was a diplomatic env oy to this slate 
a sanction for not having paid an income tax during the tc-nurc* of 
his office after he ceases to lx* a diplomatic envoy in relation to the 
state (;oncc*rncxl. hut the* rcccn'ving state* may prosecute tlie former 
diplomatic <*nvov for a erimiiial dc'liet eoimuitted during the* time 
of liis diplomatic mission. ProsexMltion is possible also in ease* tlie 
(‘xein]ilioii from jurisdiction is vv’aived by the semding'‘ slate. 

*•'In tin* c::»S(* Dirkinsim r. Del S(thir (Aiiini:il Higc'st 1920-19'^0, Case Xo. 
190) tlie Miiglish Higli Court of Jiisticr (King's lionth Division) (1929) 
slutfd: “niploniatif agt'iils aiv not, in virtiu* ol tlicir jirivilc^gos as sikIi, 
inirnunc from Irgal liahility for any wrongful acts. The accurate statement is 
that they arc not liable to be sued in tin* English Courts unless they siilnnit 
to the jurisdiction. Diplomatic privilege docs not import immimit.v from legal 
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As to the delicts for which prosecution is excluded, it is im¬ 
portant to note that the prh ilege of exterritoriality applies to acts 
the privil('ged indixiduals perform as pri\*ate persons. That tlu'y 
cannot be prosccuU'd for acts the\' perform in their caj^acity 
as organs of their state, that is to say, for acts which are acts of 
their state, is not a consecpience of their exterritoriality but of llu‘ 
rule of general international law that no state has jurisdiction 
o\er the acts of another state. (Set' infra, p. 235.) 

b. Heads of forci}j:,n states and diphnnatic representatives as s^ib- 
jects enjoying the privilege of exterritoriality. The priviU'ge of exter¬ 
ritoriality is graiitt'd by gtaieral international law to heads of 
foreign states and to diplomatic rt'presentativt's. 

The Head of tht' Stale is an organ upon which certain specific 
functions are conferred by the state’s constitution. These functions 
usually include It'gislation or some kind of participation in It'gis- 
lation, conclusion of treaties, declaration of war. rccei)tion and 
mission of diplomatic envoys and consids, disposition of th(‘ armed 
forces as coiiiinander in chic;f, exercise of the right (»f ji.irdon, 
appointment of all or of the higher officials of the state. Tht'se func¬ 
tions ma>' be exercised by the Head of State alone or in c‘oo[)eration 
with other organs, such as the parliament or the' cabinet. Th(? 
Head of State may be an individual or a collegiate organ. In the 
first case the office may be hereditary. CJthc'r methods of appo nt- 
ment are nomination by the predecessor, election by ihe p; i>])le. 
or election by the parliament. If the office is luTC'ditary and th(' 
title of the Head of State is Emperor or King or the like, he is 
called a monarch; fu; is called president of a republic if he 
is elected, especially if elected only for a dc'finite term. If elected 
for life with the title of Enjperor or King, he is also called a mon¬ 
arch. 

It is usual to consider a monarch as the representative of the 
sovereignty of the state and consc'quently as a “sovc'nn’gn” him¬ 
self. If under international law sovereignty is possible? at all, it 

liability, but only exemption from hical jurisdiction. The privilege is the 
privilege of the Sovereign by whom the diplomatic agent i.s accreditc;cl, and it 
may be waived with the sanction of the Sovereign or of the official superior of 
the agent.** 
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is a quality of the state, ami cannot be a quality of one of its organs. 
Some writers maintain that international law grants to “sov(t- 
c'igns” mor(^ privileges than to presidents of republics; but this 
holds trill* only with rcspet;t to ciTlain honors which are due 
to a monarch Init not to the president of a republic. From a legal 
point of vi('W this difference is of no importance. 

Some writers maintain that intiTiiational law o])lig<?s the states 
to have a Head of Stale. Such a rule ean liardly be proved. The 
constitution of a stati* may confer upon diffen'ut organs the func¬ 
tions wliieh are combiiu'd in the competence of the organ called 
Head of State, so that no Head of State exists. General international 
law leaves iVie orgaui/atiou of the state to the national legal order, 
r.ut each state must have an organ or organs compett‘nt to rt*pr(;sent 
it in relation to other stales. Such organs are not only the Head 
of Stall*—provided that .such an organ I'xists—but also the min¬ 
ister of foreign affairs and the diplomatic representatives. 

Eaeli community which is a state in the scaise of international 
law has the aeti\<* and passive right of legation, that is to say, the 
ri«iht to s(‘nd and to receive diplomatic agents. But international 
communities of stati'S, coinpi'tent to engage in international trans- 
attions. e.spi'cially to conclude treaties, .sucli as the* liCagne of Na¬ 
tions and later tlu* United Nations, also have thi* right of legation. 

The privilege of exterritoriality is granted in different degrees to 
(Ijc! abov e-ini'ntioned persons. The privilege comprises in all cases 
e\(‘mption from civil, criminal, and administrative jurisdiction, 
including exemption from direct personal taxes, but not from 
customs duti(*s. It extends in the ca.se of heads of states and diplo¬ 
matic envoys to their domicile (immunity of domicile), which im¬ 
plies that official.s of the state concerned are not allowed to enter the 
domicile in ordi'r to perform within it official acts without the con¬ 
sent of the privili'gi'd persons. Immunity of domicile does not imply 
the right to grant asylum to persons prosecuti'd by the receiving 
state.'" In respect to the immunity of domicile the restriction of the 


Such a right may he stipulated by a special agreement as. e.g., by the 
C^unvenlion signed at Havana on Fc*bruary 20. 1928, which provides in .\rtidc 
2, paragraph 1: “Asylum granted to political offenders in legations, warships, 
iiiilitar>' iruinps or militar>' aircraft, shall be respected to the extent in which 
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territorial sphere of x aliclity of th(' law of tlie state concerned is in 
the foreground. The j)ri\ ih'g(‘ of exUTriloriality C)f heads of lon'ign 
states and dipiomatie en\oys extends alsc^ to ineinhers of their 
suite, that is. to the indi\iduals who accomj>any them in official 
or pri\'ate service. Ihil there is in) iinanimily conciTning tlu* extent 
to which the pri\ileg(‘ is granh'd to prixate serxants, especially 
when they are citizens of the receixing state'. In the case of th(' 
head of a foreign .state, the pri\ih'g(' of exterritoriality extends 
also to his wife; but, according to some xxriters. not to other m('in- 
bers of his fainilx'; xxhereas according to most xvritcTs, in the case 
of a diplomatic enx’oy, the privilege of exttaritoriality extends to 
liis xvife and to otluT members of his family living xvithin the 
same honsehold; but only lln‘ wife of tlie diplomatic enxox’ has the 
prixil(»ge of exterritorialitx’ to th(' same ('xtc'iit as the envoy 
himself. Other memb(Ts of his family living with him in the 
same household enjoy only exemption from criminal and civil 
jnri.sdiction. 

c. Other prh'ilc^^cd persons. ,\rmed force's of a state' may stay 
on the territory of another stati' (‘ither in time' of war, or in lime 
of peace on the basis of a treaty coiderriiig njKin oik' contracting 
party the right to keep troops on, or to st'iid trotips through, the 
territory of the other contracting jiarty. In these cases th(* nuanht'rs 
of the armed forces arc; c'xcinpt from tlie jurisdiction of tlu' slate 
on the territory of which they stay, remaining nndc'r thi* jurisdic¬ 
tion of their own state. 

It is usual to say that inen-of-war in fon*ign (territorial and 
national ) xvaters are ('xh'rritorial. By this statement a legal status 
is designated, charactc'rizcd by the fact tliat tlu* stale in the watc'rs 
of xvhich the foreign man-of-war stays has no jnrisdietion oxer the 
ve.ssel and. consequently, is obliged to refrain from c'xercising 
any kind of coercive poxvc'r on Ijoard tla* man-of-war.-' This privi- 

allowcd as a right or through humanitarian toleration, hy ihe usage's, tin* cou- 
vontions or tla? laws of the coimtrv' in whidi granted and in accordaiK t; with 
the following provisions. . . 

In tl le ease The Schooner Exchange i:. MeVaddrn (7 Crarich 116) tlH^ 
Supreme? Court of the Unitevl States (1812) declared: “It .sc;enis, thf?n, to 
the court, to he a principle of public law, that national .ships ol war, t;iiter- 
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cDiislitnU s a r(‘stricli()Li ol the lerriterial but not of the personal 
sphere of \aliclity ol llie state concerned. For if members of the 
cri‘\N' ol iVie inan-()f-\\'ar are on sliore, they are under the jurisdiction 
of the stale. Some writers, however, inaiiitaiii lliat if tlie members 
of lh(' crew are on shore in an official i unction, they are exempt 
from th(‘ jurisdiction of the state on the territory of which they 
are sta\ ing. 

State-owned ships other than men-of-war enjoy, in principle, 


in^ tli«' ]><)rl ol A inondly ]>ovv(.'r opon for tlioir roooption, are to l>e coiisiilcrcd 
as < vi ii.ptrd 1)\ til** I'onsrut ol that p()\v«‘i‘ froiji its jiirisdiolion/* Tlu; (>Mirl 
j>i( siij)poM <l as a principlt* of intc nialional Iav\ : “'I’lie jurisdiction of lh(^ 
iiatioJi witliiii its ovoi Irrritorv is neressarily exclusive and absohite. It is 
Miseciiliiiie ol no limitation not imposed by itself .... All e.vceptioiis. tliere.- 
lor**, to ibe lull and complete power ol a nation witliin its own territories, 
must be traced u]) to tbe cainseiit of tbe nation itself.” In order to apply tlm 
rule ol jJieneral international law .i»ranting tlie privilc^ge of exterritoriality to 
lurei^n inen-ol-war. tlie (ioiirt luul to assume that if a stale allows a loreigii 

man-of-war to enter its ports, (‘on.sent to tlie exemption from its jnrisdietion i.s 

implifd. ‘"rbe impli<‘d lieense, tluTelore, under wliich sucli vessel enters a 
lrii*ndl>‘ ])orl, ma> reasonably be t'oiislrued. and. it seems to tbe court, ought 
to l»c coiisliui d, as containing an exemption from the juris».lietion ol the 
soM-reign, Within whose ierrilorx- she claims iht* riles of hospitality.” This 
((instruction is a legal li(.ti(m. It is superlhuius, for it is a rule' oi gtmeral 
inte rnalioiial law b> whi( h the j)ri\ilege eoiieerned is established, without 
aiiN eoiisent of the respective Stattrs. 

In tlie cas(r (Vn/ng (7// Cliattig r. The K//ig (Annual Digest 1938-19*10, 
tl.ise \(i, ST.) tin* Judicial (aniimiUet' of the 0riv> Council 1,193S) exprc'.s.sed 
the following opinion; “On tla* question of jurisdielion two theories have 
ioiind lavor with persons jirofe-ssing a knowledges of the priiicipli’S ol intcT- 
national law. One is that a jiuhlie ship ol a nation for all purposes eilhcT is, 
or is to be treated by other militnis as, part ol the terriloiy of the nation to 

whit h slie Ix longs. by this conceiition w ill l>e giiiiled th*.* (.iomi*stie law' of 

any eounlry in w’liose t<’rritorial \v;iIcts llu* sliip finds hiTSi'll. There will 
iherelon* be no jnnsdiclion in fad in any Cimrt xvbore jurisdiction di-'jiends 
upon the act in (picstion. or the parly to the proct'edings, being done or found 
or residf'Mt in tb<* local ii’rritory. I'lie other theory is that a public ship in 
loreigii waters is not, and i.s not treated a.s, territory of her (wvii nation. The* 
donn!Sli(* Courts, in aeeordaiii'e with prineiph'S of international knv, will 
aer.'ord l(.i lh(.* ship and its erew' and its contents certain iininmiities. some of 
wlii( h are well settled, tliougli others are in tlisjuite. In this view*, tlie immuni¬ 
ties do not depend upon an obit^dive extiTritoriality, but on implieation of 
th(* ilomestic law. 'I’liex are conditional, and can in aii> ca.se be waived hy the 
nation to which the public ship belongs." 'I'lie fact that the immunities can 
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the same privilege as men-of-\var. With respect to statt^-o\vned 
commercial ships, tlie practice of the states is not uniform. There 
is a tendency to aholisli tlie privil(‘gt‘ of c'xterritoriality of state- 
owned ships engaged in coininerce."- A conxention sigiKxl at Brus¬ 
sels on April 10, 1920, and ratified only by a few States, contains 
the following provision: “Seagoing vessels owned or oj)erated by 
States, cargoes oxx ned by them, and (‘argoes and passengers carried 
on Governnieiit \t*ssels, and the Slates owning or operating such 
x'essels, or owning such cargoes, are subject in respect of claims 
relating to the operation of such vessels or thi^ carriage oi such 
cargoes, to the same niK‘s of liability and to the same obligations 
as those applicable to private vi‘ss('ls, cargoes and eciiiipments.' 
But this provision is not applicable to nn'ii-of-war and nonlrading 
public vessels. 

By international agreements stall's may confer exemption of 
their jurisdiction to persons who do not laijoy it under general 
international law, such as membi'rs of an international court or 
consuls, (Consuls are organs the main function of which is to takt' 
care of tlii' commercial interests of their stall* on the territory of 
another state. Th(*y have not the character of di])l(>matic' represent¬ 
atives and, conse(iu(*ntly, do not enjoy the di])lomatic privilege 
of immunity from the jurisdiction of the state on tlie territory of 
which they an* active, unless such privilege is exj)ressly conferrt‘d 
upon them by special treaty. In former times consuls of certain 
Christian states on the territorv' of certain non-Cliristian states 
had criminal and civ il jiiri.sdiction over the c itizens of thi'ir states. 

he waived hy tlie stale to which tlie puhlii- ship heloiiKS is (piite eoiiipatihU- 
with the view that the (vxtcrritoriulity of the ship is esLildishcd hy an ohjeetive 
role oi general inttTiialional law, and that this rule lias the iharacler ol jus 
dis'pfmtwum. 

'-’“Ci. the ease The Parlcmcnt (supra, p. 222). In tin* easir Berizzi 

Brothers Co. i;, S.S. Pe.sarn (271 l.hS, 502) the same cpic'stion arose with re* 
.sped to the .ship Prsaro, (jwiied, possessed, and op#Tated for trade purposes 
l)y the Italian Goveriiriient. The .Supreme (anirt of the I'liiled Slates ( 1920) 
decided the case in the same way. But in Bepuhlir of Mexico v. Ilolfmau 
(The Baja California) (39 American Journal of lulcrnatUiual Imw [1915] 
585 ff.) the Supreme Court of the United .States (1945) held that the eourts 
may not allow irniiiuiiity from jurisdiction in rem to a vessi*! owned hy a 
foriMgii governinimt but not in its posse.ssion and siTvice where the politieal 
branch of the goveriunerit, though consulted, has not recognized such immunity. 
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But the treaties establishing this extraterritorial consular jurisdic- 
(so-called capitulations) are now repealed. 

3. No State Has Jurisdiction over Another State 

A most important reslriction of the personal and tlie territorial 
splitTe of validity of the national legal order, or what amounts 
to tile sam(\ of the jurisdiction of the state, results from the 
jirinciple of g(*ncral int<‘rnati()nal law that no state has jurisdiction 
(Acr anollu'r slate. This jirinciple is usually ]m*s('nted as a con¬ 
sequence of the fundamental right of eqiiality and formulated 
as par in parem non hahet imperium (“equals do not have jurisdic¬ 
tion over each otIu‘r''). The jurisdiction to which the jirinciple 
refers is jurisdiction ex(Tcis(*d by tlie courts of a slate'. No state 
is allowed to exercise through its ow’n courts jurisdiction ov('r 
another state unless the other state e.xpres.sly consents. But a stat(‘ 
may exert ise jurisdiction in another w^ay over another state. This 
is the case when a state ascertaiiis under general international huv 
that anollu'r state has violated the former's right, and resorts to 
rejirisals or war, as tlie sanctions of intcTiiational law. But although 
a slate cannot be suc'd in the courts of another state, it may bring 
a law\suit before such courts. Since a state manifests its legal exist¬ 
ence only through acts pc'rformed by human beings in their capacity 
as organs of tlie slate, that is to sa\', through acts of state, the 
jirincijile that no .stale has jurisdiction ovtT another slate must be 
interjirctcd to mean that a .state mu.st not exercise jurisdiction 
through its own courts over acts of another state unless the other 
state* consents. Hence the jirincipli* ajijilies not only in case a .state 
as such is sued m a court of another state, but also in case an 
individual is the defendant or the accused and tlie civil or criminal 
flelict for which tin* individual is prosecuted has the character 
of an act of statf*. Then the* dt'lict is to be imputed to the state, 
not to the individual, and only the sanctions provided by inter¬ 
national huv as reactions against delinquent .states, reprisals and 

“ExIralf-rritDriar' jurisdii lioii moans tlio jurisdiction exorcised by a .state 
outside its tcrritor>’, on the t(*rrilor>' of another slate. ‘Exterritoriality means 
inmiunity from jiiri.sdiclioii. 



236 Principles of International Law 

war. Lire applicabK\~^ Hence ihv principle that no slate has 
jurisdiction over another slate excludes individual—civil or crimi¬ 
nal—responsibility for acts (?f state. Such responsil)ility can l>e 

-‘III tlir c.i.sc The Curolinc. a vessel cliarteri'd diiriivj; tl»e Canadian re¬ 
bellion ( ISoT 'i l)V insiip^i'iits and <aptnred by a Hrilisb lorei'. two Ainerieans 
were killed on tbe iK'casion t)l the i*apture. Ale\andj’r MeLeod, a ineniber 
of tbe Britisb foretv \\lu‘n on business in \t*w York in 1840. was .irresled anil 
iiuliiled tor tlu‘ killinj^ of out' tif tbe Amerie.nis, In a note to tbe Atlorney 
General, tbe .Seeretar\- of St<ite oi tlie I niteil Siati's of .\nieriea statetl that 
“siuee tbe attack on tlu' Cantlim: is avowed as a national ael, wbieb may 
justify reprisals, or evi-n iieneral war. if tbe Cio\eminent of lb*- I'niled .States, 
in tiu' jndgnUMit wbieb it sball form of tin* transaction and o! its own duty, 
sbonld .si‘e fit so to decide, yt't tb.it it raises .» c|iiestion entirel\' jmblie and 
political, a (inesliim Ix tweiai indt pendent nations: and that individuals eon- 
iiected in it cannot lie arrested and triicl befort' tlie ordinary tribunals, as 
for tbe violation oi nuinieipal l.iw. li tbe attack vm tbe Ciiroliiu' was nn- 
juslifialde. a.s this Government bas ;isserted. llic law wbieb bas bri n violated 
is tb(^ law of nations; and tbe redn‘ss wbii b is to be son.ulit is tbe redress 
aiilborized, in sneb c a>es. by tlie provision> of tliat code." < Moore. PiLtrsi o/ 
lutirriadoruil Lau , II. 2b}. 

In tbe case Uudcrhill f. Ilcmiiudcz ( IbS I’.S. 2ot)». tbe plaintill, an 
American citizen, in 1892 in ebargi' of tbe waterworks of tbe \’<‘ne/ut“lan cit> 
of Boliv.ir, bnmglit a suit for damage against tbe tlefend.ini on aeeoimt of 
the fact that the latter in bis capacity as bead of tin* army of tlu* re\obilionary 
governrmait of Waiezuela (later ria-ogni/.ed by ibe IMitecl St.ites) jirevented 
tlu* plaintiff from leaving tbe city and forced him to opmte tbe wailerworks 
for the benefit of tbe n'vobitionary forces. 'Die Sn])rem<- Goint of tlu* l. nited 
States (1897) decided in favor of tbe defend.int luean.se “tbe (‘onrts of one 
country' will not .sit in judgment on tbe acts of anollier done within its own 
territory,” regardless of w'luther tbe acts are prrlurnu*d l>y an organ repre- 
.senting the dv jure or tlie d - jnt'tn gn\<Tnment. 

As early a.s 1797 the Attonu'v C'.eiu^ral of tbe. V'niled States dei.lared in the 
case Goiu/rnor Co//of, governor oi ibr* Frimeb island of (bjadeloupe, against 
w'born a civil action was bromibt based on his seizure and condemmition of a 
virs.sel while acting a.s governor of tlie i.sbind: “I am inclined to tbink, if the 
seizure of the vessel is admitted to have liei-n an official act, done by the 
di'fend.'iiit by virtue, or under color, of flu* powers vested in liini as governor, 
that it will of itself lu.? a .sufHcie,nt answer to llu^ plaintiff’s action; that the 
defendant ought not to answer in onr courts for any mere irregularity in tbe 
exercise of his powers; and tliat tbe extent of bis authority can, with propriety 
or convenience, Vje determined only by tbe constituted iiiitliorities of his own 
nation.” (.Moore, op. dt., II, 23.) 

In Tlir InvAndhlc (United Slates Circuit Court, D. Massaebu.sctts, 1814, 
2 Gallison 29) tbe court declared: “Tlie acts clone under tbe autborily of one 
.sovereign can never be subject to tlu? revision of tbe tribunals of anotb(;r 
sovereign; and the pjirties to sifcb .'lefs are not responsible therefor in their 
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c*stabIislK‘d only with the eoiisent of th(‘ state for the act of which 
an individual is to be inad(‘ responsible."’ The principle that no 
staUr has jurisdiction over another state implies also that no court 

private capacities.” And in The Zatnora (191() Law Rc'ports, 2 A.C. 77) the 
|adi<ial (\Mnmittee ef the Vrivy Conneil, after referring to this stateinciit, 
declared; ‘dt follows that hut for the (.*\isten(e of CJoiirls of J*rize no one 
aggrieved hy llic acts of a lurlligirrcnt po\v<‘r [i.e., acts of state] in time of 
war lonld oht.iin retircss otherwise than throiigli diploniatic channels at the 
risk of distnihing international amity.” 

In tin- ease ioye/on t. (. 2o Amcrivnn Journal of International Law 

[19291 172 fl.) Mr. Higt-low, Director of the Passport Service ol tlie American 
(.onsiilalc (.icm ral in Paris, fiirnishc'd rc'prcscaitatives of the press information, 
later j)nhlished in a ncwspa|u r, that I'rincess Zi/.ianofi's aiiplication for a visa 
was n insed hetansi* slic was an inlernati(»nal spy. Cited before a French 
correctional tribnnal. Mr. Rigelow denied tlie competence of the French court 
ini the ground that hi* furnished the intormation in the i)erformance of his 
iliities, which stati'imaii was confirmed hy the Covernment of the L’nit(‘d Stales. 
Nevertheless, the French (ionrt ot .\p])<‘al rejf'cted the contentions of Bigelow 
«»n appi'al. In eoiiformit\ with the statenu'iit of the J^rench Attorney General 
that ”l’’n‘neh courts cannot he hound hy the opinion of tin* (Government of the 
Fnilial St.iti's which tliinks that C'onsnl Bigelow has acted within the .st'ope 
of his duty,” the (ainrt d(*cl.ir«rd tliat it cx)uld not consider the infonnatioTk 
liirnished h> (lonsnl Bigchiw as “perforiname of an official act,” and dt;eided 
that till* \\rong constilnteil hy tliis information was “ch'arly iiMconiK‘(;ted with 
tlie duty in-rformed hy Bigelow.” 

" As to the i|nestion \n'1h iher (•(•nmuTcial acli\ itii‘s of slates are t‘\empt from 
ihf* jnrisditlion ol another state, the case I’niful States i. Deutsche Kalisyndikat 
Ch’sellsehaft i.31 Federal Hejiort<*r |2d] 199) is of intcre.st. A suit was brought 
h\ the I iiilcal .States to enjoin vioh.itions of llu; antilrusl laws hy the Deutsche 
KalisN'iidikat (^esellseh.iit, tlie Soeiete (aunmereiale des Potas.ses, and oth(*rs. The 
aiiihassador of the ili.'jmhhe of Frane<’ inlerveni*d. A motion was made to .set 
asiile the .ser\ i( e of process on the ground that the court had no jnrisdietioii. In a 
letter to the Secretar>' of Stale of the United Statt^s. the French ambassador main¬ 
tained that “the Soeiete Gomin<’n‘iale des Potasst's d’Alsaee is an organization 
created and controlled hy the Ih'pnhlie of I-'ranee (or tlu' piirj) 0 .se of adinin- 
islering ]iotasli mines, .soiik’ ol which tin* J^Veneh Bejmhlie acquired on the 
cession ()f AlsaetvLorraim* hy iht* treaty ol Versailles in 1919, and some of 
which belong to ^’rellell nationals, am! that the suit eommeneed against the 
Soeiete (annmereiule lies Polassivs dWlsaei' and its offiiers anil agents w'as in 
fact h«‘giiii against the I'naieh goveniiiu*ul.” The United States District Court, 
S. D. New York (1929) denied the motion. The court held itiler alia: "So- 
I'iete (Goiumereiale was organized, liki* any other l)usiiie.ss eoriioration, under 
the gk'iieral corporation laws ol Franei-, Its stoc’kholders inehide privatci persons, 
as well as officials. It sold potash for olhi'is, ns well as for the Republic of 
Prauee, The law nndiT which it was incori)orati*d, as well as its certificate of 
lucorporatiou, proviile that it may he sued. It thereby was stripped of any 
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ol* a state is allowed to exercise jurisdiction by directing coercive 
incasiircs against the property of another state as a consequence' 
of or in connection with a delict coiniiiitted by an individual in 
his capac‘ity as organ of another state. 

The principle that no state has jurisdiction ovc'r acts of anotlu'r 
state* applies also to the jurisdiction of a tribunal estaldished l)y 
an inteniaticmal agreement with respect to acts of a state not a 
contracting party to the agrc'c'inent. In rc'lation to that state? sue-li 
a tribunal is not an “internatioiiar' tribunal, Init a common tribunal 
of the state parties to the agre^ement. This was the case* with tin* 
so-called International Military 1'ribunal (‘stablislu'd by the London 
Agrc'cmeiit of 1945 for the Prosecution of Fairoi^’an Axis W'ar 
Criminals, to which the Enropc'an Axis Powcts wctc not contract¬ 
ing parties. Nevertheh'ss, the* London Agrc'cinent authorizc'd the* 

sowrdpii iiniinmity it otluTwisc may hav<' . . . I’raiiti* hnltls il 

unuTiahkr the process ol its c(mrls. 'I'ln* I’rt'nch law. like tlit.’ Kiw ol llii..- 
L'liitod Slates, regards a (•<»rporati()ii as an c'litity distincl from its sloiklioldcrs. 

s\iil against a corporation is liot a suit .igainst a gen tTumout mmly iu'i aust* 
it lias been incorporated by direction of the government, and is used as a 
govcrniiK'ntal agent, and its stock is ow!i<*tl stilcly by tbc gov(‘rnm(‘nt. . . . 'l lu- 
defendant company being an entity distincl from its .stockholders, immnnitx 
cannot be claimed liy it or on its behalf on tlie gronnd that it and th<‘ govern¬ 
ment of Franco are identical in any respect. Private c'orporalions in which a 
governinf*nt lias an irjtere.st, and instruinenlalities in wliieh there are privat»’ 
interests, an* not departments of g(Aernriient. . . . Nor can immunity be claime«I 
by the defendant eorjioration, or on its behalf, or by or on behalf of any of 
its officers, agents, or employc’es, on the ground that they are acting as agents 
of a foreign government. An ag<'nt dot?s not c ease to be answc*rable personally 
for his illcrgal acts b<.*caiise be is an agent, ewen tbougb be may be an instni- 
menlalily of government. . . . Officerrs and agents of a corporation arc* not 
officers or agents of its stockholders . . . and it thendorc* cannot lx.* success¬ 
fully urged tliat an action aguin.st an offic/er c»r agent of a corporation in 
which a soven*ign state is a stocklioldcT is in fact an ac.-tion against the .sov¬ 
ereign state*. ... A fcjreign .sovereign eannot authorize* his age^nts to violate 
the law in a foreign jurisdietion or to perform any .soverreign or gc)V(?nimc.*nlal 
function within the domain of another .sovereign, without his con.senl. lie?, 
therefore, cannot elaini as a matter of c*oniity or oUierwise llial the act of the 
alleged agc*nl in such c ase; is tlic* act of the sovereign, and that a suit against 
the agent is in fact a suit again.st the sovereign.” i'A. also the case's The Farlerncnt 
BclffCy supra, jip. 222, 234, Berizzi Brns. i;. Pesaru and The Baja California, 
supra, p. 234. 

As to another exception lo the principle that no stale has jurisdiction over 
acts of another state (tispionage J, cf. mpra, p. 129. 
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Tribunal to sit in jnclginont on acts of tlicsc stat(\s, by conferring 
upon it the power of punishing individuals for having performed, 
in their capacity as organs of tlicsc states, certain acts declared 
as criminal by tluj Agn'cmcnt."’' 

The principle that no state has jurisdiction over acts of another 
state* implies the principle* that tfu* courts of one state* are not 
entitled to question the validity of acts of another state performed 
within its jurisdicti(»n.'‘‘ Hut the* courts of a state usually refuse* to 

C'f. snj)ra, p. J vi. 'rln‘ lnt< rn;itiniial Military 1'ri])iina!, <*stal)lislu*cl !)>' thr 
Limtlon Agret'inciit lor tli<’ Proscoiition of fMiro|.H*an Axis War Criminals of J945 
I cf. supra. 1 ^. I vt) rrjoi tod in its imlumcnt tla* print iph' (*f ^fiicral international 
law. that an individnal can he inadr nsptinsihle h)- the trihnnal oi a stat** (or !)>• 
a I’oiimion tril)uiial f)l stwcral siatos ) for ai ls jx-rlonned in his eaj)a( it\ as or^an 
ol another .state* only with tlie latter’s consent. Tlie tribunal staled: "It was 
submitted that international law is eoneerned with the actions of sovereign 
Sl.it.es. and j)rovid»'S no pnnishnu'nt lor individuals; and further, that whe*re 
the act in <iuestion is ;in .let of stale, those w1k» carrx- it t)iit are not personally 
responsible, hot an* I'roleeled by the doctrine of the sov»‘reignty of the State. Iti 
the oinnion of the 'rrilmnal, both these submissions must hv n*jeeled. That 
internatumal l;i\v imposes dnties and liahiliVit's n])OVi individuals as w» ll as upon 
Stati'S has l<»ng lx <*11 r<*eoi:nized. . . . The j>rineiple ol international law, winch 
niidc'r e<.*rtain c ireiiinstanees, protects the repre.sentati\es of a state, cannot be 
a]>plied to acts which art? (‘onthanned as criininal by international law. The 
authors ol these ;K'ts cannot .shelter tht‘mselvi*s Ix’hind their o(lici;d po.sition 
in order to be Ireeil from punishment in appropriate proceedings.’* 4'he .state¬ 
ment that interiiational law is concerned not only with .states but also with 
individuals is eertainl>- correct. As to tlie tjne.stion under what conditions the 
act of an individual is to be considiTod .is '‘i riminar’ under internalional law, 
tli.it is to say, under what conditions an individual is criminally re.sponsible 
under intcrnatiomil law. if. .supra. ]ip. 12111. 

In the numi'roiis trials of war eriniiiials einKlueti'd by inilitarx’ tribunals 
of the Allied and A.ssoeiated Powers in eoiiiieetion with the Seeond World War, 
the plea of an aeevised of baving aeted in bis cxipaeily as organ (d his State 
or in eonlormity with tlie law of his Slate, has not been ri'garded as eon- 
Ntitiiting a delen.se. Cf. Imic licjiurts of Trials of War Criniiual.s. Seleeted and 
prepan'd by tlie I'liiled .Nations ^^'ar (yriiiii's Commission { 1919), \\'. 190-161. 

In tlie ea.se .A. A/. Luther Couipamj t:. Sr/gor 6 Co. ( 1921 Law Reports, d 
King’s Heneh Division .'>■12 If. ) tlie Rriti.sli Canirt of Ajipeal st:iled: "It is well 
.si'ttled that tbe validity of tlie aets of an independent eomilry in relation to 
properly and persons wilbin its jnri.sdietion cannot In* nue.stioned in tbe 
courts of this country.’’ 

In the case Bernstein i. Van Ilcij^hcn Frerc.^ S.A. (16.'> Federal Reports, 
2d Seritvs, 249) tlu^ Cireiiil Court of Appeals, Second Circuit, stated in 1947: 
*VV\' havi* rep(‘atedly declared, lor over a period of at lea.st thirty years, that 
a court ol tlie forum will not uiulerlaktr to p;iss upon ihi* validity under the 
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gi\’C' effect to the laws of anotlier state if they are C'ontrary to the 
|)ol)]ie order of the forintT.-'^ By “public order” or “publie i:)oliey” 
the basic principles of a national legal order are understood. 


C. DETERMINATION OF THE MATERIAL 
SPHERE OF WVLIDITY OF THE NA¬ 
TIONAL LEGAL ORDER (COMPETENCE 
OF THE STATE) BY INTERNATIONAL 
LAW 

Besides the questions as to the space and the individuals for 
which the national legal order is valid, the question arises as to 
the subject matters which this order may rc'gulate. It is tlic* (|iu\s- 
tion of the material splierc' of validity of the ualioual legal order, 
presented usually as the problem of the c'ompt'tenee of the state. 


1. No Natural Lhuits to the Competence of the State 

The national legal order can regidate human behavior in very 
different respects and to very different degrees. It can regulate 
different subject matters and can, by doing so, limit more or li'ss 
tlu? personal freedom of individuals. I’he more that subject matters 
are x^ositively regulated by the legal order, the wider its material 
sph(‘re of validity; the more the competence of the state is expanded. 


iniinic ipal law f»f aiiotlur slate (»f the ac ts of officials of that slalo, purporting 
to act as sucli.” 

“■ In r. E(fuit(il)lv Life lusmmirc Sacichj Kuiilod Slates, Court 

of Ajipcials of New York, 1934, 200 . 71, 193 N.B. 897) the Court stated 

that “rt‘C()giiilion of a Covc.Tnnient doi‘s not compel our courts to give effect 
to foreign laws if tluw an^ contrary to our liiihlic policy.*’ In h'tnt Russc v. Cir. 
Ropil (Annual Digest 1925-1920, C'ase No. 17) the (’our d*Aix (First 
Chamber) (1925) stated that although, as the result of recognition dc iitre 
tlie judge is no longer at liberty to ignore the .Soviet laws and to reject them 
('n hloc, tfie recognition has not the i-ff(!ct of preventing him from exaniining 
them in each individual ca.se and from refusing to giver tfiein legal effect if 
he considers that thcry violate the e.s.sential principles of French politicral and 
.social organisation. 
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the more limited is th(^ personal freedom of its subjects. 
question as to the* propcT extent of this limitation (and this is ihe 
(juestion as to the? subject matters which the national le.i!;al order 
may, or may not, regulate by establisliing obligations to bcduive 
in a dc'finite way) is answered differc'ntly by different ]>olitical 
systems. liberalism stands for the utmost restriction of the' material 
sphere eff the national legal order, especially in matters of economy 
and religion. Other political systems, such as socialism, maintain 
the opposite view (“Ktatism,” totalitarianism). 

Again and again tlu' attempt has been made to derive^ from the 
very nature of the state and the human individual a limit b('\'ond 
which the competenc-c' of the state* must not be expanded, the 
freedom of the individual must not be limited. This attc'inpt is 
typical of the* theory of liatural law. A scientific th(‘or\' of the 
state is not in a position to c\stablish a natural limit to the com- 
pc'teuce of the state in relation to its subjects. Nothing in tlic' nature' 
of the state or the individuals prevents the national legal order 
from regulating any subjc'ct matter in any field of .social life, from 
rc.‘stricting the frc'cclom of the indi^’idual to any degrc'c*. The* coni- 
pc'tcmce of the .state is not limited by its nature; and in Instorical 
regality the' actual competence of the different states is \ c'ry different, 
between the libc'ral state of the ninetcKTith cc'iitury and the totali¬ 
tarian state of our days thcTc are many intermediate stages. 

The fact that the competence of the state is not limited "by 
nature” does not prc'vent the material sphere of validity of the' 
national legal order from being limited legally. The question 
arises whc'ther intcTuational law, which limits the territorial and 
the personal sphere of validity of the national legal order, does or 
does not also limit its material sphc're. 

Tlie matc'rial sphere of validity of the national Ic'gal order or 
the compc'tenc'e of the state is limitc'd by international law iu.sofar 
as certain subject mattcTs cannot be regulated by national but 
only by international law. This question has been considered in 
connection with the problem of the material sphere of x-alidity 
of international law. The material sphere of validity of the national 
legal order or the competence of the state may be limited also 
insofar as certain subject matters may be regulated by national 
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la\\, but must be remilated in conformity with international law, 
th(' latter im*scribing a definite' ri'ujiilation of these matters. 

1'he slaltvs, it is true, an' eonipelent, under gent'ral inte'rnational 
law. to regulate in principle all matters which can be n'gulated 
by an order limited in its territorial si)lK're; but they retain this 
competence only insofar as international law docs not rei^ulate 
positively a jiarticular subject matter. The fact that a subje'ct 
matter is regulated by a norm of intiTiiational law stipulating an 
obligation with respt'ct to this matter has the ellect that tin's matte'r 
can no longer be regulated arbitrarily by national law. TIutc arc* 
subji'ct matters which, according to general intc'inational law, and 
subject matters which, according to particular international law, 
especially treaties, must be regulated in a certain way l)y national 
law. 

2. Protection of Organs and Citizens of Foreign States 

General international law does not impose upon the statt^ any 
obligation concerning tlu' treatment of its own citizens. In this 
respect the state is lrc'('. that is to say, the national legal order 
is not limited as to the rights which it confers or docs not confer 
and the legal protection it grants or does not grant to individuals 
wlio are citizens ol tlie state constituted by that legal order. Only 
by a special tr(‘aty may a state a.ssunu' obligations to treat its 
own citizc'ns in a certain way, to confc'r upon them certain rights 
and grant them a ci'rtai!i jirotcction. Hut gc'ueral inhTuational law 
obligates the .stat(' to protect individuals w’ho stay within its terri¬ 
tory but belong as organs or citizens t(; another .state. 

I’he Head of a State, if lu^ is staying on the territory of another 
state in time of peaces and w'ith th(‘ know'ledge and conscait of the 
gox'cniment, and diplomatic envoys of a state* receivc'd by another 
state must be afforded special prot(^ction by the oth(*r state. The 
protection consists in that the governmtnit concerned is obliged to 
pre\cnt violations of their personal dignity, their personal safety, 
and their intercourse with their government at home; and if preven¬ 
tion proves to be impossible, to punish severely the deliiKpients. 
This is the so-called inviolability of heads of state and diplomatic 
envoys. The privilege of inviolability is related to, but different 
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from, tln‘ privilege* of exterritoriality or immunity from jurisdiction. 
7’he latter has a negative, the former a positive, character. 

Under general international law the slates are obliged to permit 
passage (lirougli their territory to diplomatic enxoys sent by another 
state* to a third state on their way from the scaiding statt* to the 
ri‘ceiving stale, provided that passing through the tcTritory is 
necessary lH*eause the sending state and the recei\ing state are 
not neighbors. 

International law obligates the states not only to protect heads of 
Ollier stat(‘s and iliplomatie envoys but also other stales as such 
by iin])osiug ujion each state the obligation to prevent individuals 
Irom committing on its territory acts injurious to another state 
such as, e.g., the organization of an exjx'dition for lh(' juirpose 
of o\ ('rthrowing by force the legitimate government of another 
state. 

If aliens arc admitted,-* the legal order of the* staU* in the terri¬ 
tory of which they art* staying has to grant these* indixiduals a 
minimum of rights, and must not impost* upon them certain 
duties; otherwise a right of the stale to which tliey legally belong 
is considered to be violated. As far as the rights are concerned, 
e\’<*ry statt* is by general international huv oliliged to grant to 
aliens at least ctpiulity beftire the hwv with its citizens in respect 
to safi'ty of pi'isoiis and property. This, however, does not mean 
that the law of the state must coiift*r upon ali(*ns the same rights 
as upon its citizens. Alit'iis may be excluded frtim political rights, 
from certain professions, and even from acquiring property in land. 
But the legal status granted to aliens must not remain below a 
et'rtain minimum standard of civilization. The fad that the legal 
status granted to the c*ilizens by tlu* national law does not corre¬ 
spond to this standard is no excruse.-'" Evt*n if under the law of a state 
its own citizens may be d(*privc'd of their proiK*rty for i)ublie pur- 

III tin: ease* \‘isftimura Ekiu (142 IJ.S. 050) tlu‘ Siiprcinc Court ol the 
Ihiitcd Slates (JSOl) licltl: “Jt is an aetvplocl iua\iin of intcTiiatioiial law, 
that every sovereign nation has the i>ovvei\ as inh(Teiit in sovereignly and 
c^ssenl^al to self-jireservation, to forbid the enlraiK-e of foreigners witliin its 
dominions, or lo admit tluan only in siieh eases and upon such conditions as 
it may see lit lo prescribe/* 

•“’In the //. Uolfcris Case (United Slates and Mc^xico, Chaieral Claims 
Commission, 192(5; Annual Digest 1925—1.92(5, ('as(‘ .No. 1(5(5) the United 
States put forw^ird a c-laim on birhalf of Harry Jloberls, an Ameriean eiti'/en, 
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poses witliout compensation, confiscation of tlie property of aliens 
is a violation of international law. The slate to which th(‘ alien be- 
loiiu:s ma\' claim compensation. A stale may annul its debts in rela¬ 
tion to its own citizens; but if the creditor is a citizen of another stale, 
the latter is i'ntith*il to intiTvene to protei:t its national.•’’ No state is 

inter alia on tin* jironnil of cinol and inlninian Iroatinonl during iinprisonnionl. 
Tho Mcxifaii agt'nt stall'd that Hohorls was ait'ordcd thi* sanu* troatiufut as 
that inctt'd out to other prisoiuTS coidiiK'd in the jail. Thi' eoniniission held that 
Mexieo w.is lial)le in damages. In reg.ird to the niallr<\itnient in prison the 
commission stated that tlie imprisonment was erne] and inhuman. lM|uality 
of treatment ol aliens and nationals did not eonslilnle in lht‘ light ot inter¬ 
national law the e.llimate test ol the proprie(> ol ai'ts ol authorities in ri'gard 
to aliens. 'Die lest was w-hether aliens are treated in accordance W'ith the 
ordinar>’ standards ol ei\iii/ation. 

Sojuetimes a elan.se is inserted into a contract concluded hetw'(.*en a 
government and a lorcigner, to tlie elici t that a dispute arising out ol the con¬ 
tract sliall not he the siihject ol a diplomatii- intervention on the part of the 
state to which the foreigner belongs (the .so-called Calvo CJlansc). Most of 
the writers agree that such a clauv has not the ellect of di^priving the state 
concerned of the right it lias imdtT inlernationa) law to protect its ow7i citizen. 

In the case Mcxinin I'liiou Railway {Limited) (Great liritain and Mexico, 
(daims Cannmi.ssioii, 10)0; Annual l)ig<-sl 1929-lO'JO, Case No. 129) the 
Hritish C'Jovernment Itronghl a claim on behalf of the Mc.xiean Gnioii Railway 
(lamitedh a Rritish loinpan) oix-rating in Mexico, helore the British-M«‘\ican 
(daims (aanmis.sion for losse s suffered in eoimeelion wnth revolutionary dis- 
tnrhanees in Me.xieo Ix'twecn 1912 and 1920. 1'h»‘ eoni'cssion granted hy lht‘ 
Mexican (ro\-ernm<*iil to the company eontained tlie clause: “They [the eom- 
pariyl sh:ili only have such rights anti means ol asserting them as the laws ol 
the Hei)iil)]ie gr.inl to .Mexicans, and I’Oreign !)iplf)malic Agents may eon.se- 
cpiimtly not interxenf in any manner wh.ilsoe\»T." d'he commission held: “In 
holding that under the rules ol international law an alieiit may lawfuil> make a 
proniisi', as laid down in tlie concession, the majority of the (a>mmissioTi liolds 
at the same tiini* that no person e.m. l)y siicli a clause, deprivi.- tlie Government 
of liis country of its imdouhted right to apply intcmatiorial remedies to viola¬ 
tions of internatiomil law committed to his hurt. A OovcnmiiMit may take a 
view' of losses suffered by one of its subjects different to tlial takiai by such 
.subject himself. Where, the Goveriuuenl is coneerned, a principle higher than 
the mere saleguarding of tlie ])nvate interc-sts of the siihjeet who suffered the 
damage nia> l)e invoK'cd. h'or the Gov(*riiment the contract is res inter alios 
acta, by which its hherly of action cannot be ])rcjiidiced.'* 

lint in tlie North American Dredf'inf' Company of Texas Case (United States 
and Mo.xico, Cieneral Claims Coiiiinission, J920; Annual Digc.st 1925-I926, 
Case No. I91 ) the coimnission htdd that the contimtion of the United Statics— 
that the so-called (Jalvo Clause eould not in the presimt case be allowed to 
oust the juri.sdiclion of tlic cornmi.ssion on the ground, inter alia, that indi¬ 
viduals could in no case }»avc an iriHueriee upon the intiTnalional rights and 
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allowed to impose upon citizens of another state the obligation to do 
military service',"" but it may acc'cpt voluntary military service on tht; 
part of the foreigner. So-called fore'ign legions are not incompatible 
with international law. Ihit a state is not allow(?d to force foreigners 
who voluntarily (altered its military service, to participate in war 
operations against tlu'ir own stat('. 

Each state has tht' right to jirotcct its own citiz(*ns against \’io- 
latioiis of the rules of international law concerning tlie tn'atment 
of aliens. From the point of view of international law, this is a 
right of the state, not of its citizens; ' • and it is a right which a slate 

ilutirs of states rt‘Ialiiig to private ]>crsf)ns nmst !)r In its opii»ion 

the voiniiiission staled tliat llu' i)rr»l)lrin of thr* hiwfnlncss oi tlio sn-callfd 
(ilaiisc is o\crsiinplilicd by llu* ;irminu‘iit citbrr lliat it is in no t :iso 
I'nrctivc, (,jr thul it is in vvvry- case offi'nlivv, to oust tin* jurisdiction of an inter¬ 
national tribunal. Mach case innst be considered on its nu-rils. 

In Poliics r. The Comnionwcnlth ami Another and Kanclilinfcs r. The 
Conitnonwcalth and Another (Iligb (auirl of Aiislralia, 1045; Ajinnal Dij^csl 
1045. Case No. (il ) tbc plaintifls, altluujgb (bv‘ek nationals and not 
britisb subjects, had bc('n servc'd with nolic<*s n'finiring tlu in to scr\’e in (he 
military forces of the Coininonwealth. 'Hie iioti<*cs had lu‘t'n issued in pnrsnance 
of ihc National Security (.Miens Servict*) Hcunlalions. Tiu* (ionrt held that 
l\u‘ Ueg\ilatior\s and the noti(‘(‘S servi‘d under ibein were valid. In bis opinion 
the Chief Justice adinilt(‘d: “'J'be llcgnlations provide for t oiripnlsorx- scr\ ice of 
ali(*ns in Australian armed forces and ]4ace tlu* aliens in tlur same iiosition 
as briti.sh subjects in Au.stralia. They nmst lu* held to lx* contrary to an es- 
tabli.shcd rule of international law," But he ref erred to the principle rteognized 
by ‘*all the authorities in Knglish law . . . that courts are Inamd b> the 
.statute law of their countr>', even if that law should violate a nih* of inter¬ 
national law.” lie further stated: “It is not for a court to express an opinitm 
upon tlu* political propriety of this action. It i.s for the (Government of the 
(Commonwealth to c*ori.sider its political significance, taking into account the 
obvious risk of the Commonwealth having no ground of obj< etion if A»islrali:ms 
who happtm to be in foreign countru's ;ir<* con.scripted for military ser\ice 
there. Parliament ha.s, in my ojunioii, placed upon the Mxetailive the responsi¬ 
bility of making agreements with other countries whii'h will renmve inter¬ 
national difficxilties or of accepting the ri.sk of .such dillicullies being created. 
In my opinion, the regulations are valid . . . .” 

•‘‘•In the erase The Mavrommalis ralcstinc Concessions (Publications of the 
IVrmanont Court of IntcTnational Justic*e, Series .A, No. 2, p. 12) the Permanent 
Court of International Justice (1924) .staled: *‘Hy t:iking up the ca.st* of one 
of its .subjects and by nvsorting to di]doinatic :ution or international judiiial 
proceedings on his behalf, a State is in n’ality asserting its own rights-its 
right to ensure, in the* person of its subjects, resix'ct for the rules of inlcrmitional 
law.” 
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has only with respect to its own citizens.^' Whether a citizen has a 
right to be proteetc'd by his state ch*pencls on the national law of 
that state.-’ It is especially against so-ealled dc^nial of justice 
tliat a state is entitled to protect its citi/ens. Denial of justice is 
denial of proper prelection 1)\' the courts (diui procc'ss of law).'“’ 

In I ’nitrd States i . ilenuany (\titinn(!rittj oi (daitns) (Aiiiuiai Dii^osl 
1921-1924. Case \e. 11)0) the I’nitecI Stalfs and Cfrinan>’ Mixed Claims 
(aiminission (1924) held tlial, as a rule, stales do not i‘spoiise a privatt' elaiin 
ai];ainst anotlit'r stale niiless in point of origin it possesses the nalionality of tht‘ 
elaiinant nation. Tlu* reason for the rnh- is that the nation is injured throuy;h 
injnr>' to its national, aiul it alone may demand reparation, as no otlier nation 
is injured. “Only th<' injured nation will lie heard to assert a elaini a^iain.st 
anoilier nation. .Xny other rnh* vvonid ojien with* thi* iloor for ahu.ses and 
might result in eonverling a .strong nation into a claim ageney in liehalf of 
those wlio after .suileriiig injuries should assign th(‘ir (lainis to its nationals 
or avail th<'m.sel\cs ol its naturalization laws for the purpo.se of jnoenring its 
espousal ot their elaiins." 

In th(’ ea.se (Ischtrinct v. Stiiss ('outedcratiou (Annual Dige.st 1911-1932, 
Case \o. 120) the Swiss l‘\ch=ral Court ( 1012) helil: “Thti granting of 
diplomatic pr(»teetion in resjiecl of injuries inflieti‘d upon nationals !)>• authori¬ 
ties or servants ol a foreign Slatt' in disregard of rules (»l inteniatioiial law is not 
merely a right. und(?r international law. of tlu* home* Stale as against tlie fon’ign 
State. From tlie point of \iew (jf intem.il eonslilutiiuial law. diplomatic pro¬ 
tection is also an adjiiinistrativc dnt> generally towards tlie nationals wh(» have 
stiff(?red injiirx'. . . . Snch protection is piirl of the admiriisiralion f>f th(‘ States. 
.Ml critiz(‘ns are entitled l(j it under (‘(pial conditir)ns and in the same way. 
However, the acts of the ptihlie authority in this matter innsl he governed hy 
nhjecti\e rules of general aiiplication. ’I'hen foiv', if a Swiss suhjc'ct alleges 
that he has suffered damagf‘ as the result ot a hreaeh of international law, iind 
appli(\s to the l-VdcTal Council for iiiteree.ssion with the fori-igri Stale and for 
steps to he taken with a view to ohiain eompensation, such application can 
only have tlie ohject of drawing IIk* all<‘ntion ot the federal authority to the 
(Nise and of iridneing it to exainine the luatler. The .slei)s to he tak(Mi are not 
determined hy the rc(ine.st of the applicant, but hy the substantive law govern¬ 
ing the duties of the comiieteiit authorities in suc h mattiTs. 'I'he fact that he. 
has l)eeri ininred in breach of international law does not eonfi r upon the 
citi/im a right to assistance hy th(' Camfederation in a manner desirc^d hy him." 

In the hroadcsl staise of tlu- term, “thaiial of jnsti^'c” means any violation 
of the ohligations a stale lias imdiT general international law with respect 
to the treatment of alicais; in the narrowest sense, only denial of aei:e,s.s to the 
courts. Most writers limit tlie concept to acts of courts, ineliuling ch-nial of 
ae(.'ess to the C'oiirts. Article 9 of the Harvard I^rafl (amvenlion on Ite.sponsil)ilily 
of Stales contains the following definition: ‘Denial of justice exists when there 
is a denial, nnwarraiiled delay or ohslnulion of access to courts, gro.ss de¬ 
ficiency in the administration of jndit ial or remedial jmjce.ss, lailiire to provide: 
lho.se guarantees whieh are generally considered indispen.sahle to the proper 
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15ul it is n i^ciKTally recognized rule that the* alien must exliaust 
any legal remc'dies available undcT llit' law oi tlu* state* n'sponsible 
lor the* violation of. international law before thc^ state to which 
the ali(*n Ix'longs can make claims for reparation.‘‘ An incli\'i<hial 
who has no eiti/A‘nship, a stat(‘less iudivi^lvral, is not protected by 
international law. 

acliuinistration (il justiti', or :i iu;inifi*slly unjust An i-rror of ;i 

ii;ili(»iKil coiirl which docs not produce.* inanih*sl. injustice is not ;i di'iiial of 
iiistic<*.” {lic.siumh in Intcnuitiomil L(iu\ Harvard Law School | 19201, V- f"-^ ) 

111 the iwsv William ). Blinnhardt r. Mvxico (John liassr'tt Moore. llisUtnj 
of IntonuUional Arhitratious j 18951, III. 3140) th<? claimant demanded in- 
diMiuiily for ill-lrealmeni anti ilh'gal imprisonment hy a Mrxiean inf(.-rior jndiL;'c. 
Th<‘ umpire held “that the Mexican Covernment cannot he In ld rcsi>onsihle 
lor th(‘ losses occasioned hy the ilh'jjal acts of an inferior judicial authority, 
when llu‘ complainant has taken no steps hy judicial means to have imiiisluuent 
iiiHii'ted upon tlu* off(*nder and to ohtain dainaj»es Iroin him. 'I'Ih.’ umpire does 
not helii've that tlu‘ (»ov<‘ninK‘nt of th<‘ I’nittnl Slates, or of any nation in th<* 
world, woukl admit such a n-sponsihilily undtT tlu' circumstances wliich ai>i>ear 
from the ('vitltMii't' prodiu.ed in thc^ part ol the ( laimanl sliowiie^ that Judge 
Alvarez was the person to hlaint' in the matter, and that it was against him 
that ])rocer‘dings should have Vieen takim.’' 

In \ n\U‘d States {1 he li. T. ifof/) r. (^/vv/Z Britain ( \i«‘lsen’s Ki'j^ort. jn 4()f)) 
an American lishing vessel called the H. T. Roy was seiz<‘d hy an ins])ect()r of 
fisheries lor \<nlhwest Ontario and taken into a Oanadian jiurl. T!u‘ arbitral 
trihunai (1925) hehl that the claim ol the United State's must he disallowed 
hecaii.st' of faihin* on the ]iart of tlu.‘ claimant to ohtaiji satisfaction through the 
legal reiiiedies which wtTC o])en to him i>r plac*ed at his disposal: “Tlu’ Trihunai 
is constrained to i'luidiasize the failure of the claimant to suhmit to thi' orderly 
h*.gal i)roccdure provided for the determination of the issue at the time. Tlu? 
seiziin? hen* complained of was the initial .stej) in a pro(.‘(‘dure which, if il 
had been i)crmilt<‘d to pursue its normal course, would hav<‘ led to a judicial 
inquiry in which the ver>’ i.ssue here prt?senled woiiKl have* been considered 
with full Opportunity to (elicit all the facts hy ('xamination of records and cro.ss- 
c.xamination of material wilrie.s.sc\s. This i)rocedure was interrupted, and its 
logical completion rcndereil impossible', by the affirmativt' act of the claimant's 
represc‘iitati\’e in withdrawing the \(*.s.sel from the onl\' jurisdii lion vvlu're tlu* 
maU<T could he duly and i)roinptly dealt with. The circum.stanc(s do not 
justify us in finding that llu^ (Canadian aiitliorilies had al.^iiidonc'd the .seizure 
when such withdrawal look place. M(»reover, proei-edings might have been 
taken in tlu^ Canadian courts at any time against the h’islieries In.siu'ctor 
personally nr again.st the Cainadiaii Ck.)veninic*nt hy way of I’etition of Right.” 

In Vniied Slates of America on Behalf of Piekstm Car Wheel Company 
V. The United Mexican States (Unitod Stales and Mexico, Special (dainis Com- 
mi.ssion, 1931; Annual Digest 1931—1932, Case No. 115) the coinmi.ssion 
.stated: “The relation of rights and obligations created between two State's 
upon the coininission l>y one of them of an aet in x iolation of International Law, 
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3. CAtizcnship (Nationality) 

a. Citizenship as a legal status. Citizenship or nationality is the 
status of an individual who legally bedongs to a certain state or— 
formulated in a figurative way—is a member of tliat community. 
The acquisition and loss of this status are regulated by the national 
legal ord(T, which, normally, makes this status the condition of 
certain duties and rights. The mo.sl promin(‘nt among those dutii's 
tliat can be imposed only upon citi/ens is tlu* iluty to do mili¬ 
tary servie(\ Tlie most prominent among thost* rights wliieh may 

be conferred only upon citizens are th(' political rights. Only 
citizens have, as a rule, a right to reside within the territory of the 
state, tliat is, the right not to be expelled tlierefrom. The goxerii- 
ment may expel aliens at any time and for any reason. This powtT 
may be limited by special treaties. In earlier periods some li\gal 
orders pro\ ided for exiMilsion of their own citizens as a punishment, 
which was called ‘‘banishment. ' klvcm now, international law d()(\s 
not forbid it as such, but its practical applicability is limited. For 
the banished individual is a foreigner in any other stale*; and c\cry 
state has the right of reJ using tf) permit a foreigner to enter its 

territory, and at any time to (*xpel any forc*igner. The expellid 

foreigners own state would violate; this right by refusing to permit 
him to return. 


ari.se.s only among tho.S(‘ Stales .subject to thi‘ international inridieal sj'.slein. 
Tlj(?r(‘ does not e\i.st, in that .system, any relation of re.spon si bilily latwcrn th<r 
transgres.sing Stall; and the injured individual for the rea.son that the latter is 
not siihj(’ct to international law, 'Fhe injury inflicted upon an individual, a 
national of the elairnant State, which implies a violation of the obligations 
imposed by International Law n])on eacli niem}»er of the (a)iiimnnit\- of Nations, 
constitutes an act internationally unlawful, because it signifies an oHense 
against iht; Stat<; t(i wliieli the individual is united by the bond of nationalitv’. 
The only juritlieal relation, thertrfoiv, whic;h autlmri/os a Slate to exact from 
another tbe pt-rforniance of eonduct pn;seribed by lntr*rnali()nal Law witli 
re.si)eet to individuals is tin; bond of nationality. This is the link existing hetwe(;n 
tliat law and individuals and through it alone are individuals enabled to invoke 
th(; protection of a State and the latter einpower(;d to intervene on their belialf. 
A State, for example, does not eoininil an international dt'linrpicmcy in inflicting 
an injury upon an individual lacking nationality, and eonseqnenlly, no State 
is empowered to intervene or complain on his behalf either before or after 
the injiirv’."’ 
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Under national law a diflerence may exist between full citizens, 
that is to say, snbjc*cls of the statci who have, and subjects who— 
although legally belonging to the slate—have not all the* rights and 
duties of a full citizen. Only the former may be called “citizens,” 
this t<‘ru\ being used in a uairoweT sense. Thus, according to a 
German statut(‘ of September 1935, only subjects of CcTman blood 
liad political rights and were called Ileichsbticrgcr, whereas the 
other subjects, (?sp(X‘ially J(‘wish .subjects, wctc called Reirhsanf^e- 
horri^c. Individuals may K'gally bedong to a colony and thus to tlu? 
states conci'rned, but may not be “citiztms” of that slate, nf)t having 
the rights and duties of a full citizen, especially political rights. 
Suc'h diflerences arc* irrelevant from the point of view of intcTiia- 
tional law. (atizt'uship or nationality in the* sense of international 
law is nothing but the .status of legally belonging to a state, irre- 
spectiv(‘ly of tlu* rights and duties which under national law an* 
conn(*ct(‘d with this status. Under international law a state has the 
right to protect its citizens (nationals) again.st certain violations of 
their int(Te.sts by another state. 

b. Extradition. Extradition is distinct from expulsion. A state may 
a.sk another state for the extradition of an individual in order to be 
able to ]>rosecute him legally because of a crime he has committed 
on th(* territory of the state which asks for extradition. A state is 
obliged to grant tlu? request only on the basis of a spc*cial treaty. 
There are, in fact, numerous treaties of extradition. Normally, the 
individuals wlio are the object of extradition have no right to be 
or not to be extradited, (h'tizeiiship of the individual to be extra¬ 
dited is relevant only if by an extradition law a state is not allowed, 
or by an extradition treaty not obliged, to extradite one of its own 
citizens. The crimes for which extradition is to be granted must 
be determined in the extradition treaty. It is usual to insert into 
the treaty a clause according to which extradition shall be granted 
only for an act which is a crime both under the law of the stati* 
asking for extradition and under the law of the state which is 
a.sked for extradition. As a rule, no extradition is granted for 
political crimes, that is to say, crimes committed for political 
purposes or from a political motive. This rule has an important 
restriction, the so-called afU ntat clause, according to which murder 
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of tho head of a foreign state or a memh('r of his family is not 
to be considcTed a political crime. 

c. Acqtiisition and loss of citizenshi]). Acquisition and loss of 
citizenship arc, in priiicijde, regulated by th(‘ national legal orders."'* 
The various legal orders contain quite dilftTciit stipulations con¬ 
cerning the aecjiiisilioii and loss of citizemship. Usually the wife 
shares lier husl)and’s citizenship, legitimate children their father’s, 
and illegitimate children their mother's. O'ti/ensliip is often ac¬ 
quired tlirough birth within the territory of the state, or through 
residence of a certain length of tim(\ OiIut grounds of accpiisition 
are legitimation (of children born out (^f wedlock), or ado]^tion, 
or a legislative or administrative act conferring citizenship upon 
a person. 

Naturalization is an administralixe act of tlu* state, conferring 
citizenship upon an alien. But there is a rule of general inlcT- 
national law prohibiting the conferring of citizenship upon an 
alien without his consent. Hence naturalization is admissible only 
in case llie alien applies for it. Tlu? law of a state* proxiding that 
ex’C'ry alien <mlering tlu* territory of the state beconu's i})so facto a 
citizen of this state would be in contradiction to gen(‘ral inter¬ 
national laxv. Moxvcver, when the territory of om* state l)ecorTK\s the 
territory of another state by cession or annexation, the citizems of 
the former inhalxiting the ceded or annexed territory become citi¬ 
zens of the* state which acquires the territory. By acciuiring the new 
citizenship th(*y lose their old citizenship. In these cases acquisition 
and loss of citizenship are regulated directly by general inter¬ 
national laxv.^" 

Some xx'ritcrs deny that the iidiabitants of an annexed or c(*ded 

•‘■'In Stoerk v. Public Trusfce (England, Jligli Court of Justice, Chaiiccrx' 
Division, B)21; Annual Digest UJ19-1922, Case No. the Court held tliat 
“whether person is a national of a country must l)c* dclcnnincd l>y tlur 
munitripal law of that country . . . 

In liomaru) v. Comma (Annual Digest 1925-1026 Ca.s(! No. 195) the 
Egyptian Mixed Court of Appeal (1925) held with respect to the Papal State 
the territory of which was annexed by Italy in 1870, that all th(? nationals of 
the annexed state became automatically subjects of the annexing .state without 
necessity for an express declarat’on on their part, and that no option for 
nationality is possible wlien the former state disappc'ars completely. 
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territory auloinatically become citizens of tlie annexing or cession¬ 
ary state. They admit only that in case the entire territory of a 
state is accinired by another state, the latter is entitl(?d to impose its 
eitizenship upon all citizens of the perislu^d state; and that in case 
only part of the territory of one state is acquired by another state 
the latter is entitli'd to impose its citizenship on thos(^ citizens of 
the other state wIjo ha\'e thc’ir residence^ on the territory in ques¬ 
tion or are in some oth(?r local relation to it (e.g., legally belong 
to—havt' Ilcimalsrecht in—a municii)ality situated on the terri¬ 
tory). Treaties of cession often confer upon the? inhabitants oi 
the ceded territory the right to decide, by a declaration called 
"option/' whether they will become nationals ol tlie acquiring 
state or will keep their old nationality. In the latter case, they 
can be compelled to leave tlu; territory. 

Tlu? loss of citizenship takes place in ways ctnre.sponding to 
those in which it is aeqiiired. It may be lost tlirough (.‘migration 
or long rc;sideuc(? abroad, or by entcTing into foreign military or 
ei\ il service without permission of one's own state, or by acquiring 
Ihc* eitizenshij) of another state, or by so-ealled expatriation. Ex¬ 
patriation is release* from eitizenship granted on the* application of 
the* individual conecTiu'd. Heccmtly, some goNf’rnments have prac¬ 
ticed denationalization, that is, deprivation of citizenship by an 
adminislrati\e or legislati\e act witliont the consent of the indi¬ 
vidual eoiiceriK'd. 

Since the acquisition of a new eitizenship is nonnally not de¬ 
pendent upon, and often does not cause, the loss of the prcnic^nsly 
existent eitizenshij), cases of individuals having two or more 
citiz(mshi])s, as well as individuals liaving no eitizenshii-) at all, 
are not uncommon. If an individual is a citizen of two or more 
stat(\s, ('aeh of these states may cmisidc'r him as its own citizen,^* 

'‘Mn United States (Alexander Tellech) i:. Austria and Ilunfiary (United 
States-Austria and I Iiini;ar>', Tripartite Claims Cimiinission, 1028; l.)«'cisi()ns 
and Opinions 11929], p. 71) the que.stion was to he d(x*ided wh(*ther the 
Austrian Goveniinenl was entitled to .subject Ah’xander 'rellech, wVio was b\’ 
panmtaj'e an Austrian citizen and by !)irlb a citizen of the* Uniti'd States, to 
compulsory military .ser\'ic*e. The? conimi.ssion held: “The aclicjii taken by the 
Austrian civil authorities in the exercise of their police powers and by the 
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but none of them is able to give him diplomatic protection against 
the others. If an individual is without any citizenship, no state can 
protect him against any other state. The situation becomes espe¬ 
cially difficult when—as sometimes occurs—an indi\’idual is a 
citizen of two slates that are at war with one another. International 
agreements ha\'e been c?oncluded with a view to preventing dual or 

Austro-l Jnnuiarian military aiitlioritirs, of which comi^Iaiiit is in:iclt\ was takfii 
in Austria, where claimant was voluntarily residing, against claimant as an 
Austrian c'itizen. CitiziMiship is determined h\- rules prescribcid by miitucii)al 
law. Under the law of Austria, to which claimant had voluntarily subjectc'd 
himself, he was an Austrian c‘iti/eii. The Austrian and the Austro-llimgari.m 
authorities were wch witliin thcar rights in clt;aling with him as such. I'os- 
sessing as he did dual nationality, he voluiitaril>- took the risk incident to nrsid- 
ing in Austrian territory and subjec'ting hini.self to the duties and o])ligatiuiis 
of an Austrian c.'itizen arising undcT the municipal laws of Austria.” 

In the Canevaro Case ('Iribunal of the* Pc*rmanent (a)urt of Arbilration, 
1912; Scott, Hague Court Reports [1910], p. 2S4) thc^ tribunal hc*ld that 
“whereas, according to Peruvian legislation (Article' 34 of tl)e Constitution), 
Rafac4 Canevaro is a Pc-ruvian by birth bec:anse born on Permian t(‘rritc)r>', 
and, whereas, on the other hand, according to Italian legislation (Article* 4 
of the Civil Code) he is of Italian nationality b(^cau.se born of an Italian fathc'r; 
whcrcjas, as a mattc’r of fact, Rafael C'anevaro has on sevc?ral occasions actc'd 
u.s a Permian citi/.cMi, jjoth by ninning as a candidate for tlic Senate*, wla'ie 
none are admitted e.vcept PcTuvian eiti/.c*ns and when* hc^ succ-eech‘cl in de¬ 
fending his edeetion, and, j)arlicularly, by accepting tin* olfice of Consul General 
for the Nc'tluirlancls, aftc.T having secured ihtr autlmri/atiou of both the* Peruvian 
Government and thcr Peruvian Congn?.ss; whercuis, nndcT lbc?sc circmn.stances, 
wbatc'ver Rafacd Canevarc/s status as a national may l)e in Itah', tbc Gt)vc.*rn- 
ment of Peru has a right to consider him a iVruvian citizen and to deny his 
status as an Italian claimant . . . 

In the case Baron Frederic de Bom v, Yugoslavian State (Yugoslavian- 
Hungarian Mixed Arbitral 'J’rihunal, 1926; Aiuiual Digest 1925-1926, Case 
No. 205) the; tribunal held that wh(*n a person was entitled to claim one 
nationality in one country and another nationality in anotber e()unlr\', and an 
international tribunal was called upon to decide wheth(.*r the natirinality actually 
claimed hy a person should be recognized, it was the duty of the tribunal to 
examine in which of the two countries existed the elements (\ssenlial in law 
and in fact for the purpose of creating an effc'ctivi: link of nationality and not 
riHTely a theoretic^al om\ But in the Sahmi Case (United States and Ugypt, 
1932; Annual Dige.st 1931--1932, Ca.se No. 98) an arbitral tribunal stated; 
“The principle of the so-calhxl ‘effective nationality,' refc*rr(*d to hy the Egyptian 
Government, does not seem to be sufficiently established in IiitcTiialional Law. 
It was used in the; famous Canevaro case; but the decision of the Arl)itral 
Tribunal appointed at that time has remained ijsolahxl. In spite of the Ckinevaro 
case, the practice of several Governments, for instance, the German, is that if 
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multiple citizenship and complete lack of citizenship (stateless¬ 
ness ). 

The (convention on certain questions relating to the conflict of 
nationality laws, signed at The? Hague, April 12, 1930, establishes 
the following general principles: “Akticle 1. It is for each State 
to dc'termine under its own law who are its nationals. This law 
shall be r(?cognized by other States in so far as it is consistent 
with international conventions, international custom, and the prin¬ 
ciples of law generally rt'cognized with rc'gard to nationality. 
AimcLE 2. Any question as to whether a person possesses the nation¬ 
ality of a particular State shall be determined in accordanc-e with 
the law of that State. AirncLE 3. Siibjeet to the provisions of the 
pr(\sent Coinention, a person having two or more nationalities may 
be regarded as its national by each of tlu' States whose nationality 
he possesses. Artici.e 4. A Slate may not afford diplomatic pro¬ 
tection to one of its nationals against a State? whose nationality 
such person also possesses. Article 5. VV^ithin a third State, a per¬ 
son having more' than one nationality shall be treated as if he* had 
only one. W^itliout prejudice to the application of its law in 
matlers of personal status and of any conventions in force, a third 
State shall, of the nationalities which any such person possesses, 
recognizer exclusi\ely in its territory cither the nationality of the 
country in which he is habitually and principally resident, or the 
nationality of the country with which in the circumstances he 
appears to be in fact most closely connected. [So-called ‘effective* 
or ‘active* nationality.] Article 6 . Without prejudice to the lib¬ 
erty of a State to accord wider rights to renounce its nationality, 
a pi'rson possessing two nationalities acquired without any volun¬ 
tary act on his part may renounce one of them with the authoriza¬ 
tion of the State whose nationality he desires to surrender.—This 
authorization may not be refused in the case of a person who has 
his habitual and principal residence abroad, if the conditions laid 
down in the law of the State whose nationality he desires to 
surrender are satisfied,** 

two Powers are both entitled by International Law to treat a person as their 
national, ncitlier of these Powers can raise a claim against the other in the 
name of such person . . . 
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4. Conflict of Laws (Private International Law) 

In closi' connocticMi wilb llio teiTilorial, personal, and material 
splicn's of validity of llie national lethal orders is tlie 

problem of so-eallcd conflict of laws or private international law 
(in contradistinetioii to i^iiblic international law). This conceiit 
is usually d(‘fined as that body of lethal nik‘s which are to bt‘ 
apj)lied to a conflict between two systems of law in tlie decision of 
cases liavine; contact with more than one terrllory. The princij^al 
topic of th(\s(' rules is C‘onsidered to be* tb(* d('cision concerninj^ 
which law in such cases has superiority, or the choice of the law 
to be applied to the cases. 

a. The problem involved: Application by organs of one state of 
the law of another stale. As a rule, the law-applying organs of a 
stat(‘, espccialh- the courts (but not only the ctnirts), are legally 
bound to apply—apart from international law—norms of tlie 
national legal order only; that is to say, the law of the state whose 
organs they are. This law is formed of the h'gal norms croalx'd 
according to tlie written or unwritten constitution of the state, 
by custom, by the legislative organs of the stat(', by its courts or 
by other agents competent to create law. As an exception to this 
nile, the law-applying organs of a state, (‘specially its courts, may 
be bound to apply norms of another national legal order, that is 
to say, the law of another state, to certain cases deU^rmined by 
their own law. These cases an; characterized by the fact that thew 
stand in a c(*rlain relationship to the territorial or personal sphere 
of \'alidity of a forc'ign national legal ordc’i*. Typical cases of so- 
called conflicts of laws or private international law an; the validity 
of a marriage' contracted on the territory of a foreign state, rights 
and duties concerning real estate locatc;d on the territory of a 
foreign state, a crime committed on foreign territory, the acquisi¬ 
tion or the loss of a foreign citizenship of a person who has his 
residence in the state claiming jurisdiction. 

The norms of the foreign law which are to be applied by the 
organ of a state; may be lu^rins of the private or of the public law 
of the other state, and in the latter case, norms of criminal or ad¬ 
ministrative law. If tlie rules pre.scribing the application of a 
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foreign law are calked “private” internalioiial law, this term is 
not quite correct, since there exist—in this sense—also a criminal 
and an administrative? international law. 1'he le>gal problem is 
e.xactly the same in all the^se cases. 

The essential point of tlie problem scenris te) be the? application 
of the law' of one' state* l)y tlic eirgans of another state. But, if the 
ergan of a state, bound by the* law of this state, applies the norm 
of a foreign law to a certain case*, the* norm applied by the organ 
be?coine?s a noriri of the legal order e)f the stale whose e)rgan applies 
it. The* organ of a slate, especially a court, is in a position to 
apply the norm e)f the? law of another state only if bound to do so 
by tlie* law of its own state?, in the last resort by its w'litteii or un¬ 
written conslilntion. The nerm applit'd by the organ of the state 
is \alid for the spliere e)f validity of the state's law only if its 
application is jircscribed by that law. With reference to its re?as()ii 
of validity it is a norm e)f the k*gal system of that state. The rule 
obliging the* courts of a state? to apply norms of a foreign law to 
certain case's has the cfle*ct e)f incorporating the norms of the 
fore'ign law* into tlu* law of this stale. 

The norm of a fore'ign law applied by the* organ of a state is 
“foreign” e)nl\' wn'th respect te> its conte?nt. With respect to the 
reason for its validity it is a norm of the law of the* state whose? 
organ is bound to apply it. Strictly speaking, the* organ of a stale 
can apply—apart from iiitematiemal law^—only norms of the legal 
eude'r of its own state. Coiise*qneiitly, tlie* statement that a rule of 
the legal order of a ct?rtain state? obligees an organ of this state* to 
apply—in certain cases—a norm of the k'gal order e)f another 
state? is not a correct ik'scription of the k'gal facts iii\ olved. The* 
true meaning of the rules of so-called private international law is 
this: The law of a state directs its organs to apply to certain cases 
norms which are ne)rms of the state’s owm law, but which have the 
same contents as corresponding norms of another state’s law\ 
Only if we constantly keep in mind its true meaning may w'e say 
that one state applies the law of another state. 

b. So-called private international law: National, exceptionally in¬ 
ternational law. With r(?spect to tlie application of the law of one 
state by the organs of another state two different possibilities 
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may be distinpiished: (a) the state is legally free to apply or 
not to apply the law of another state to certain eases; (b ) the state 
is legally bound by general or particular international law to apj^ly 
the law of another stale to certain eases. Some writers dt'ny that 
there are ruk\s of general international law obliging the state to 
apply the law of another state to certain east's. Tliis stM'iris to bt^ 
true with respect to tht' application of norms of the private law ol 
another statt'. If, liowevtT, not only the application of the private 
law but also of the i^iiblic law of another state is taken into con¬ 
sideration, it cannot be denied that there arc norms of general 
international law obligating the state to apply to certain cases tire 
law of anotlu'r state, for instance, the norm of general intc'rnational 
law that the courts of a state are not allowed to question the legality 
of acts of another state performed within its jurisdiction. If, (‘.g., llie 
court of a state has to dc'cide tht' question whether a person has 
been Icgalh' depriv^ed of his property by a confisc*atory decree or 
a corporation has been abolished by a nationalization decree' of 
another stati? or \vh('ther a person has acquired the nationality of 
another state by an act of naturalization, llu‘ court has to decide' 
these questions in accordance with the law-creating act of the 
other state. That means that the court is bound by general inter¬ 
national law to apply the law of another state.^- Bui even the 

■*-In llir case hazurd Bros. v. Midland Bank Ltd. (19'33 Law Reports, A.C. 
2S9) the House of Lords upheld the decision of the Court of .\ppeLd tliat ;» 
Russian l.iank, iiationali/r*d by thc) Soviet Govcrninciit, no longer existed. Lord 
Wright statcid: "Tlu* Rank w'as a trorporalion established by an Act of tin; 
Tsar; but th(! governing authority in Russia, as recognised in the Liigli.s’h 
Courts, is now and has bev^n siiic:(? OcIoImt, J917, tlio Soviet State. Soviet law 
is accx)rdiiigly the governing law from the same datt^ in virtue of the rc'eogni- 
tion de facto in 1921 and dc jure in 1924 by this country of the. Soviet StaUr 
as tli(? sovenagn ])Ower in Russia. . . . The C|iK;stiori, thcTcfore, is whethcT by 
Soviet law the Bank was at that date . . . an existing juristic person ... I think 
(the evidence given by Russian lawyers as exi)ert witnes.ses on both sides) 
compels the coneliision c»f fact that the Bank w'as by Soviet law, which is the. 
material law, non-existent in Russia in 1930 . . In the United States i;. 
Bank of Neiv York 6- Trust Co. (77 Federal Reporter [2d] 866) the United 
States Circuit Court of Appeals (2d) h(Jd (1935) that tlic; plaintiff’s motion 
for an injunction must be denied on the basis of the assumption that tlu? 
Moscow Fire Tnsurantrf^ Company was dissolv'cd by d<‘(rrc!es of the Russian 
.state and all of its right, title and intcre.st and all the riglit, tilh^ and iiittrrest 
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application of norms of the private law of another state may be 
obligatory, e.g., as the consequence of the? norins of general inter¬ 
national law concerning treatment of aliens. Some writers main¬ 
tain that a stat(' is obliged by general international law to judge 
the validity of rights acquired by an alien under the law of his 
own slate in accordance with that law.^* It is true, how^ever, 
that g(?ncral international law imposes the obligation of ax)ply- 
ing foreign law only to a limited extent. If then? is no treaty 
obliging a state to apply foreign law to certain cases, thi? state 
is, as a rule;, legally free in this respect. It may regulate by its 
own law the a])i)lication of foreign law to certain cases accord¬ 
ing to principles which it considers to be adequate, just, and the? 
like. Consequently, private (criminal, administrative) international 
law is, insofar as there is no rule of general or particular inter¬ 
national law obliging the state to ai)ply foreign law to certain cases, 
not intc'rnational l)ut national law. As a rule, only so-called “public” 
international law is international law. 


D. DETERMINATION OF THE TEMPORAL 
SPHERE OF VALIDITY OF THE NATIONAL 
LEGAL ORDER (EXISTENCE OF THE 
STATE IN TLME) BY INTERNATIONAL 
LAW 

L Time as Element of the State 

It is characteristic of traditional theory that it considers spact^— 
the t(MTitory —but not time as an “element” of the slate. A state 

of all of it.s stookhoklcrs in its i^roperty, including the deposits witli the Siii>er- 
intendent of Insurance of the Slate of New York, were confiscated and appro¬ 
priated hy the Russian stale. The? court staled; “When the c’X(*cutive brancli 
rocogni/ed the So\'i(;t Coverninenl, the judicial branch bei*anic bound to rec¬ 
ognize the validity of Sovi<.;t de*<Tees in Soviet territory from the; beginning 
of the Sovi(‘t regime.'’ Cf. also the ca.S(;s Luther v. Sagor and Bernstein v. Van 
Ueyghen Fr(m;s. supra, pp. 2o9f. 

<“Cf. Alfred Verdross, Voelkcrrecht (1937), p. 143. 
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exists, however, not only in space but also in time; and if we regard 
territory as an eUanent of the state, tht*ii we haxe to regard the 
period of its iwistenee as an element ol the state, too. When it is 
said that ik) 1 more than one state can exist within a given space, 
it is obviously meant that not more than oin* state can exist within 
the same space at the same time. It is taken as self-evident that, 
as history shows, two different states can exist one after the other, 
at least parth*, witliin the same s];)ace. 

Just as territory is an element of the state not in the sense of a 
natural space which the* state fills up like a physical body, but only 
in tlu' sense that it is the territorial sphere of \ alidity ot the national 
legal ord(T, so time, the j^eriod of cxistenc(^ is an elemt'iit only in 
the sense tliat it is the corresponding temporal spliere of validity. 
Both spheres are limited. Just as the state is spatially not infiiiite, 
it is temporally not ('ternal. It is tlu' same ord(*r which n'giilates 
the spatial coexistence of the many states and their temporal 
.sequence. It is international law' which d('!imits the territorial as 
w'{'Il as the temporal sphere of validity of the national legal ordiT. 
The time when a state begins to exist, that is, the moment w-Iicn 
a national legal order begins to be valid, as well as the moiTjt'ul 
wlien a state ceases to exist, that is to .say, wdien a national legal 
order ceases to be valid, is determined by positive^ international 
law according to the principle of cHectiveness. It is the same prin¬ 
ciple according to wdiich the territorial and personal sx^heres of 
validity of the national l(\gal order are determined. 

2 . Birth and Death of the State 

The problem of the temporal sphere of validity of the national 
legal order is usually presenttHl as the x^roblem of the birth and 
death of the state. It is generally rccogni/.iKl that the question 
w^hether a new state has come into existence or an old state has 
ceased to exist is to be answered on the basis of int(Tnational law. 
The relevant principles of international law- arc commonly slated 
as follows: A stat(j comes into existence when a group of individuals 
living on a definite territory are organized under an effective and 
independent government; and a state ceases to exist wlien it loses 
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one of its essential elements—its population, its territory, or its 
independent (‘fleetive government. A government is independent 
if it is not legally under the influence of the government of another 
state; and it is eftV'ctive if it is able to obtain permanent obc'dience 
to the coercive order issued by it. It is e\id('nt that since the state* 
is the national legal order, the problem of the birth and death of 
tlie state amounts to this question: Under what c.ircuinstances does 
a national legal order begin and cease to be valid':^ And the mt;aning 
of the usual answer to the question as to when a slate comes into 
('xistence and C(*ases to ('xist is that a national legal order begins 
to be valid as somi as it has Ix^eome—on the whole—ellc*etive, and 
that it ceas(\s to be valid as soon as it loses this efficacy. 

If it is assumed that a state comes into existence when a coercive 
order established by an indc*pendent government becomes effective 
for a group of individuals living on a definite territory, it is pre¬ 
supposed that the territory for which the coereix e ord('r has been 
put into force has not before fonned, together with the individuals 
living ihercu)!!, tlu^ territory and the population of one state. It 
must be a territory which, together with the* individuals living 
llu*rcon, has until now belonged to no state at all, has b(*longed to 
two or more states, or has formed only part of the territory and 
population of one state. If a governm(*nl has established itself which 
is able to obtain permanent obedience to its order for a territory 
and over a population which were already the territory and 
the population of out* state, i.e., if the territory and the popu¬ 
lation over which a new government is (*stablished arc identical 
with the territory and the population over which another govern¬ 
ment has previously been established, tlu^n no new state in the 
sense of int(*rnational law has come into existence; only a new 
government has been established. How^wer, the existence of a 
new government in this sense is assumed only if it is established in 
the way of revolution or coup detat. 

3 . The Identity of the State 

The question as to the identity of the state, that is, the question 
whether a state remains the same in spite of certain changes of the 
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content and sphere of validity of the national legal order, is of 
importance in international law in the first place with respect to 
the question as to whether the international obligations, responsi¬ 
bilities, and rights of a state remain the same, in spite of these 
changes. If the state remains the same, no change in its oldigations, 
responsibilities, and rights takes place. As to the question of the 
identity of the state, no clear and generally accepted answer has 
been reached in the traditional doctrine; partly because' the general 
conct‘pt of identity is highly problematical,^^ parth^ because* the 
particular qnc'stion of the identity of the state may be answered in 
a different way from two different points of view. From tiie point of 
view of its own national legal order, a state rcmiains the same as long 
as tlie changes of this order, even fundamental changes in the* con¬ 
tents of the legal norms or in the* territorial sphc're of validity, arc* the 
result of acts performed in conformity with the constitution, pro¬ 
vided that the change doc\s not imply the* termination of tlie validity 
of the national legal ordc,*r as a whole. The latter is the ease, e.g., 
when a state, by an act of its own legislation inergc's into another 
states Thus the .Austrian Hepnl)lic, by a law voted by its National 
Assembly on November 12, 1918 (but not executed), was dc*clared 
a part of the German Reich. By an analogous Austrian law issuc*cl 
on March 13,1938, Austria was incorporated into the German Heicli. 

From the point of vic^w of the national legal order itself, its 
continuity always coincides with the identity of the state consti¬ 
tuted by this legal order. If, however, the change is the rc;sult of 
a revolution or coup detat, the fpiestion of the idcnitity of the* 
state can be* answered in the affirmative only from the point of 
view of the international legal order. According to international 
law, in case of revolution or coup detat, the state remains the same 
if the territory remains essentially the same. The identity of the 
state in time is then based directly upon the identity of the terri¬ 
tory and only indirectly upon the identity of the population living 
on the? territory. 

If lljc territorial changes take place without interruption of the 

Some philosf)ph(rrs deny that there exists such a thing as idt^ntity at all. 
Wcdl known is the saying of Ileraklitus “You cannot step twice in the same 


nver. 
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conthmity of the national Icf^al ord(T, tliat is to say, in a way which 
is legilirnatc from the point of view of the national law of tlie state?, 
the identity of the state is also considered to be unaffected from 
the i^oint of view of international law. Thus Yugoslavia is consid- 
en*d frean the point of view of international law to be the same 
state as Serbia, although the territory of this state was very much 
enlarged by th(* i^eace treaties of 1918-1919;'‘-* and the 1'urkish 
H(‘pnblic is regarded as identical with the Turkish Empire, in 
.sjn'te of the fact that the territory of this state has been remarkably 
reduced as an c'ffc'ct of the First World War.'**’’ Identity of the name 
of a stati' is not essential to the identity of its xx?rsonality. A state 
may change its name without losing its identity. On th(' othcT hand, 
the Austrian Hepiiblic is not identical with the Austrian Monarchy, 
although it has tlu' same' name as the state which disappeared as 
an effect of the First World War.'*’ 

In Katz and Klump v. Yugoslavia (Annual Digr.st 1925-1926, Case 
No. 21) the. G(Mnuui-Yugt)slav Mixed .\rbitral Tribunal (1925) decided that 
llif* Kingdom of ttu? Serbs, Croats, and Slovenes was not a “new stato“ within 
ifie meaning of Artic le 297 (h ) of the Trcraty of Versailles. 

**’Mn the Oltonuin Debt Arbitration (Annual Digest 1925-1926, Ca.se 
No. 57) tlie arbitrator decided (1925) that in international law the ’'I'urki.sh 
b(?i)u})lie w'as dc^emed to continue the iiitc'niational personality of tlie formt'r 
Turki.sli F.inpire. 

In the Peace Treaty of St. (wermain, the- Austrian Republic was treated 
as id('ntical with the Au.strian Monarchy. The Republic was forced to c’onelude 
a iM'acre treaty with tlu^ Allic'd and A.s.sociatc*d Powers, which implied that the 
Ib’public had l^een at war with the.se powcTS; and in Article 177 of the i)eaee 
treaty the Ibfpublic “accei)ts the re.sponsibility of Austria . . . for causing the 
loss and damagtr to which the Allied and Associated Govcriuncnts and their 
nationals have been subjected as a cron.sequence of the* w.ir imposed upon 
them by the aggression of Austria-! lungarx' and her allies,” which mc'aiis that 
th<^ Austrian Republic was made* responsible for damages caused by the 
Austrian Monarchy as part of the Au.stro-llungarian Empire. .-Ml this in .spile 
of the fact that the Au.strian Republic did not come into existence in eon- 
lormity with lh(‘ con.stitiition of thi* Au.strian Monarch)’, and that the territor>' 
of the R(‘piiblic was only a small pari of lh<* territory of the former Monarch). 
Rut, in Austrian Pensions Case (Annual Digexst 1925-1926, Case No. 25) the 
Austrian Supnane Court (1925) decided that the Austrian Republic was nor 
the same state as the Austrian Empire. The Court inlerpretid the Peace 
Treaty of St. Germain as not oppo.scd to that view. This interpretation is hardly 
correert. In the Military Decoration Pension Case (Annual Dige.st 1925-1926, 
Case No. 58) tlie Austrian Con.stitutional Court {Verfassunfis^criclUshof) 
( 1926) decided that the Au.stnan Republic was not bound by the liabilities 
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The* principle that, from the point of view of intcMnational law, 
a state? rcinains, in spite of a rcxolutionary change of gove?rnment, 
the same if the territory—and the population living on it— 
remains b>' and large the same applies only if the continuity of its 
existence iinele^r intcTiiational law is not intcTrupleel. It is inter¬ 
rupted if a state aeeoreling to international law ceases to exist, 
e.g., beeaust* its territory has been annexeel by another state, and, 
later, on the same territory inhabited by tlu* same population an 
independent state has been established. Although it is usual to 
speak of a r(*-establishm<*nt of the old state, it is, from the? point of 
y'lcw of international law, a new state, which has come into exist¬ 
ence. Thus, in 1938, the territory of the Austrian Republic was 
incorjiorated into the German Reich, and consequently tin* Aus¬ 
trian R{*piiblic c(‘ased to exist. In 1945, the Austrian Republic was 
“nveslablished,” that is to say, on the territory aniKWcd in 1938 
l)y the Geririan Reich, still inhabited by the former Austrian people, 
a static was cstaljlished under the name of Austria, under a consti¬ 
tution that was not identical with the constitution in force at the 
time of the annexation, but under a constitution that has the same 
content as the constitution in force in 1929. The second Austrian 
Republic is a new state, since there is no legal continuity in the 
relationship between the first and the second Republic either from 
th(* point of \iew of national law or from the point of view of 
international law. 

According to traditional view, a state? ceases to exist when it 
loses one of the essential (?lcments of statehood. A state may lose 
its population by emigration, or its territory in case the territory is 
an island and this islaiul is swallowed l)y the sea as th(? effect of an 
earthquake. A stale also ceases to exist when the government ceases 
to be effective, that is to say, when the? government is no longer a])le 
to obtain obediemee to tlu? coercive order which has b(?('n until then 
effective for this territory; or when the government ceases to exist, 
that is, when the community which was until that moment a state 

of thcr foniKT Austrian Monarchy cjxcept when otherwise i^rovided by a treaty 
entt;red into })y the Rej^iiblic or by the iminieipal law of the Austrian Republic. 
This implied that tlie Austrian Republic was not identical with the Austrian 
Monarchy. 
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loses it own independent goveniment. A state? ceases to exist by loss 
of its own government if there is no longer a goveninienl independent 
of governments of other states and able to obtain permanent 
obedic'iice to the coercive order valid for the territory under dis* 
cussion. Then the latter may become no-statc^’s land, or part of 
the territory of another state by annexation, that is to say, by 
Ix'ing definitively incorporated in the territory of the other state, 
or by b(M’ng placed in some other way under the sovereignty, 
i.e., the government, of another state. If different territories are 
legally under one and the same government, they belong to one 
and the same stat(*, since one state can have only one govern¬ 
ment in the sense of international law, as one state can have* 
only OIK? territory; and if there is only one government, there can 
be only one state. A state may cease to exist when its territory 
l)eeom(\s the territories of two or more other states (dismember- 
m('nt), or the common territory of two or more states (condo¬ 
minium). The latter is established if the territory of a state, after 
its own government has ceased to exist, is placed under the gov- 
ermnents of two or more other states. The Austrian Monarcliy 
ct?ased to exist, as an effect of the First World War, by dismem¬ 
berment; on its territory new states—the Czechoslovakian and the 
Austrian Republics, and part of the Polish Republic—were estab¬ 
lished. The German Reich ceased to exist as an effect of the Second 
World War by the loss of its own government, the last national 
government of Germany being abolished and its members pros¬ 
ecuted as criminals. Its territory w^as placed under the governments 
and hence under the condominium of the four powers which 
occupk'd this territory—the United States, Great Britain, France, 
and the Soviet Union—and which governed this common part of 
th('ir territories by the Control Council in which each of the four 
powers was represented by one delegate. The Western and the 
Fasten! German Republic are two new states, provided they are 
true states in the sense of international law. This is doubtful, since 
the governments they have under their constitutions are legally 
not independent of the governments of the occupant powers. 

If the territory in question remains, in its entirety, territory of 
one state, and if the continuity of the existence of the state under 
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international law is not interrupted, it is not possible to assume 
that one state has ceased to exist and another state has come into 
existence on the same territory. It is the same state which continues 
to exist, but under a new government which came into power by 
revolution or coup detat. 

The result of the foregoing considerations is that a state, in spite 
of changes of the content and sphere of x alidity of its legal order, 
remains the' same (in other terms, the identity of a state, in spih^ 
of these changes, is not affected) in case the changes are brought 
about in a constitutional way: but in case the changes are brougbt 
about b\^ revolution or coup detat, th(' state remains the same only 
if the territory (and the population living on it) remains, by and 
large, the same, provided that the continuity of its existence under 
international law is not interrupted. A vic‘torious revolution or a 
successful coup defat do(‘s not destroy the identity of the legal 
order whic'h it changes, provided that its territorial sphere' of xalid- 
ity rc'mains identical. The order established by revolution or coup 
dclat has (o be considerc^d as a modification of the old order, not 
as a new order, if this order is \alid for llie same territory. The 
governinent brought into permanent power in an unconstitutional 
way is, according to international law, the legitimate government 
of the state whose identity is not affected by these events. Hence, 
according to international law, victorious revolutions or successful 
coups detat are to be interpreted as procedures by which a national 
legal order can be changed, both ('vents are, viewed in the light of 
international law, law-creating facts. By mere revolution or coup 
detat, the legal continuity, though interrupted under national law, 
is not interrupted under international law. Again ex injuria jus oritur 
(“a right may originate in an illegal act’") and it is again the prin¬ 
ciple of effectiveness that is applied. 

4. Recognition of a Communitij as a State 

a. Recognition as ascertainment of a fact determined hy the law. 
General international law determines the conditions under wliich 
a community is a state and, as such, a subject of international law. 
If states are subjects of international law, the latter must determine 
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what a stale is, just as liutional law has to determine who are the 
subjects of duties and rights stipulated by it—for instance, only 
hurrian beings and not animals, or only free men and not slaves. If 
international law did not determine what a staU; is, then its norms 
would not bi' applicable. 

According to international law, a social order is a national legal 
order, i.e., the law of a stale, if it is a relatively centralized coercive 
order regulating human behavior, if this ord(*r is inferior only to 
the inlernational legal order, and if it is effective for a certain 
t(‘rritory. Th(* same rule, if expressed in the usual language of 
personification, runs as follows: A community is a state if the 
individuals belonging to this (‘ommunity are living on a certain 
territory, organized under an independ(?nt and effecti\e govern- 
m('nt. This is the fact “state in the sense of international law.” It 
is a fact to whicli international law attaches various important 
consequences. 

If a legal order in an abstract rule attaches certain consecpicnces 
to a ccTtain fact, it must determine a proccxlure through which the 
existence of the fact, in a concrete case, is ascertained by a com¬ 
petent authority. In the realm of law, there is no fact “in itself,” 
no immediately evident fact; there are only facts ascertained by tlie 
competent authorities in a procedure determiiurl by law. 

Under modern national law the procedure for the ascertainment 
of legally relevant facts is, as a rule, centralized, that is to say, 
national law establishes sjjecial organs to fulfill this function, espe¬ 
cially to ascertain the existence of criminal delicts. The ascertain¬ 
ment of other facts, too, is conferred upon siKicial organs, at least in 
case the existence of the fact is disputed by the parties concerned. 
Thus, for instance, the decision of the question as to whether a con¬ 
tract has been concluded is left to the contracting parlies; but if they 
do not agree upon it, if there is in respect of this (piestion a dispute 
between them, one party maintaining, the other party denying, that 
a contract has been concluded, then a civil court is competent to 
decide this question, that is to say, to ascertain in an authentic w^ay 
the fact concerned. 

Since general international law does not establish—as national 
law does—special organs comj)etent to ascertain the facts to which 
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the law attaches legal consequences, it is always left to the states 
concenied, that is, the states interested in the fact, to fulfill this 
function by an agrt‘einent (if two or more states are involved). 
But, if no such agreement can be brought about, each state is 
authorized to ascertain the existence of the fact (‘oncerned for it¬ 
self. As pointed out in a previous connection,this is tlie pro¬ 
cedure for the ascertainment of an international delict under 
general international law. It is tlu' procedure for the ascertainment 
of any fact whatever relevant according to general international 
law.'**’ 

Since general international law consists of general norms, it c’an 
determine the legal fact “state'* in abstract terms only. But how, 

Cf. supra, pp. 2()f. 

If the states t'oncornecl cannot agree as to the exisloiu'C of a fac't or 
its U'gal (piiilification, a conllict may arise whic li is to he settled according to 
the norms of general or particular int(*mational law (cf. infra, pp. 36Tff.) In the 
Colomhian-Perttvian Asylum case (International Court of Justice, Ih'porls, 1950, 

р. 266) tlie International C^ourt of jiislke (1950) had to dec ide the' (pi(:‘stion 
as to whctlier the Colombian Government, which, on the basis of the conwn- 
tion signed at Havana on Februarj' 20, 1928 (cf. supra, p. 231), had granted 
a.syliim in its legation in Lima (Peru) to Mr. Jla.va de la 'J'orrc', prerseented by 
the Pc'ruvian GovcTimuml, was compelcmt to ciiialify the nature of the offcMisc' 
for the? purpo.se of the* said a.syluni by a unilatcTal and dc^fiiiitivT dc‘i*ision, 
binding upon Pctu. In its judgment the Court .staled in resiwret to general 
international law lliut “the diplomatic reiirescntative wlio has to dctcTiuiiu* 
whe^ther a rcfiigc-e is to be granted asylum or not must have the comp(;toMcc* to 
make .such a prcjvisional fpialification of any oftence allegc^d to have? bc;cn com¬ 
mitted by the rc*fug(?e. He must in fact examine the (pic?stion w'helhc'r the 

с. -onditioris rccpiired for granting asylum are fulfilled. The territorial Slate? would 
not thereby be deprivc?d of its right to cc»nle.st the? rjiialificatiori. In case of dis¬ 
agreement lartwecn the two Statc?s, a di.spiite would ari.se which niiglit be 
settled by tlic methods provided by tlic* Parties for llie .sc?ttlein(?nt of tlu'ir dis¬ 
pute's.” The Court stated further that “the principles c^f internatiunal law dcj 
not recognize any rule of unilalc.Tal and ci<?finitive ciiialihcution by the State 
granting diplomatic* asylum." The Court rc'ferred to “the ecpial rights of cpiali- 
ficration whicli, in tlie ub.s(?nce of any contrary rule, must be attributed to caeli 
of the States concerned.” As to the Havana Convention of 1928, thc^ Court 
stated; “This Convention lays down certain rules relating to diplomatic a.s>hiiii, 
but docs not contain any provi.sion coiifcirriiig on the? Slate? granting a.s\hiiM 
a unilateral compelt?nc(? to ciualify the offence with df?finitiv(* and binding forci* 
for the territorial State.” The Court rcjc?cted the submission of the Govern¬ 
ment of Colombia “in .so far as it involves a right for Colombia, as the? coiin- 
tiy granting asylum, to cpialify the nature of the offence by a unilateral and 
definitive decision, binding on Peru . . 
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according to general international law, is the ejuestion to be de¬ 
cided: Does the legal fact ‘'state in the sense of international law” 
exist in a conerete case? Does a given community of men actually 
jx)ssess the qualities requin^d of a subject of international law? In 
other words, is international law applicable to this community in 
its relations to other states? What is the procedure by which the 
fact “state in the sc^nse of international law” is to be ascertained; 
who is competent to ascertain the fact in question? Tlu; procedure 
pro\ided by general international law to ascertain the fact “state 
ill the sense of international law,” in a concrc'te case, is called recog¬ 
nition; competent to ascertain the existence* of this fact an^ the gov- 
('rnments of the other states interested in the existence of the state 
in (|U(*stion. Recognition of a community as a state is, insofar as 
it implies the ascertainment of the fact that a community is a state 
in the sense of international law, the application of the procedure 
provided for by general international law for the ascertainment of 
legally relevant facts. 

b. Legal and political recognition. The natun* of the act called 
recognition of a comimiuity as a state is very much discussed in 
the thc'ory of international law. According to one doctrine, tlu? act 
of recognition has a constitutive character, that is to say, it is essen¬ 
tial to the coming into legal existi'iice of the state, which, without 
such recognition on the part of other stat(\s, legally does not exist 
in relation to them. According to another doctrine, the act of recog¬ 
nition has no such constitutive character; it is only declaratory. A 
state can come into legal existence even without and independently 
of any recognition on the part of other states. To nx'ognize a com¬ 
munity as a state means only to declare that this community exists 
as a state, that the recognizing .states takes cognizance of the exist¬ 
ence of the recognized state; but such declaration has no legal 
effect."'” Even without it the .state concerned legally exists, espe¬ 
cially in relation to states which have not recognized it.'“ Some 

Thn author, in his Theorie generate du droit international public. Recueil 
dc\s Coiirs. Academie de droit international, Vol. XLII (1932), adhered to 
the doctrine of the declaratory character of recognition. But tlie considerations 
presented in the text forced him to abandon this doctrine. 

In the case of Deutsche KontinentaUGasgesellschaft (published in Zeit- 
^chrift fuer auslaendisches ocffcntUches Rccht und Voelkcrrecht [1931] Vol. II, 
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writers consider recognition as a unilateral act; others, as a treaty 
entered into by the recognizing and the recognizc'd state. 

This strange clisagrecnient with respect to one of the most im¬ 
portant acts frequently performed in international relations is 
probably due to some confusion which prevails as to the problem 
of recognition. I’he reason for this confusion is that one do(\s not 
distinguish clearly between two totally different acts or two differ¬ 
ent functions of one and tlie same act, both called “recognition.” 
The meaning of one of th(‘se two acts or functions is that the recog¬ 
nizing state ascertains that the recognized community is a state in 
the sense of international law. This is n'cognition in a legal sense 
of the term. Tlu' meaning of the other act or function is that the 
recognizing state is willing to enter into political and other relations 
with the recognized .state, relations of th(' kind which normally 
exist between members of the family of nations. This act or func¬ 
tion, if called recognition, should be designated as political recog¬ 
nition, in contradi.stinction to legal recognition, the ascxTtainincnt 
of tlie fact “state in the sense of international law.” Since^ a state, 
according to general international law, is not oblig(‘d to entertain 
such relations with other .states, namely, to send or receive* diplo¬ 
matic envoys, to conclude treaties, and the likt*, political recogni¬ 
tion of a state is an act which lies within the arbitrary decision of 
the recognizing state. 

The d(*claration of political recognition in itself has not neces¬ 
sarily a legal consequence, although it may be of great political 
importance, especially for the prc.stige of the state to l)e recognized. 
The dc?claration by a state that it is walling to enter into the normal 
political, economic, and diplomatic relations wn'th a new' state may 
be made without the intent to assume a legal obligation to this 
effect. Political recognition establishes the obligation of the recog¬ 
nizing state to enter into the normal relations w'ith the recognized 

p. 14) the German-Polish Arbitral Tribunal (1929) declared (translation from 
the French original): **. . . recognition of a slate is not a constitutive })iit merely 
a declaratory act. The state exists by itself, and recognition is nothing but the 
ascertainment {camtatation) of that existence . . But a di.ssenling member 
of the tribunal exprcs.sed this opinion: “Recognition of a new state means that 
the recognizing states confer upon the recognized state the quality of a juristic 
person; they admit the new state as a member of the international community.” 
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state only if it is accepted by tfie latter, that is to say, if there is a 
treaty concluded by the recognizing and the recognized slate con¬ 
cerning the establishment of certain relations. Such a treaty pre¬ 
supposes tlie existence of the new state. Hence the treaty cannot 
have a constitutive character with respect to this existence. 

Entirely different from the political is the legal recognition of 
a community as a state, that is, the? act by which a state ascertains 
that a community is a state? in the sense of international law. This 
act may be performed in any form what(?ver, its meaning may be 
expressed dir(?ct]y or indirectly, expressly or tacitly. As a matter 
of fact, legal recognition is usually combiiic?d with political n^cog- 
nilion in one and the same act. This is tlie reason w^hy the two 
fundamentally different functions which this act called “recog¬ 
nition” has are not clearly distinguished in the traditional theory 
of international law and why this theory is entangled in most un¬ 
desirable contradictions with respect to the nature of recogni¬ 
tion. 

According to international law, legal recognition is indeed neces¬ 
sary. General international law determines under what conditions 
a community has to be considered a state; consequently, it provides 
a procedure to decide whether or not in a concrete case a com¬ 
munity fulfills these conditions and therefore is, or is not, a state 
in the sense of international law. To decide this question inter¬ 
national law^ authorizes the governments of the states which—ac¬ 
cording to general internationjil law—have duties and rights in 
relation to the community under di.scussion, provided that this 
community is a state. The government of a state interested in the 
existence or nonexistence of another state is, it is true, not an objec¬ 
tive and impartial authority to decide that question. Rut since 
general international law does not institute special organs to create 
and apply the law% the? existence of l(*gal facts can l)e ascertained 
only by the interested governments. This ascertainment is called 
“recognition.” L(?gal recognition of a community as a state is, as 
pointed out, only a particular case of the general principle accord¬ 
ing to which the existence of facts to which international law 
attaches legal consequence has to be ascertained by the gov¬ 
ernments which are interested in these facts in a concrete case. 
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This is a consequence of the far-reaching decentralization of 
international law. 

c. Constitutive character of the act of legal recognition. In decid¬ 
ing the question whether a community which claims to be a state 
is actually a state in the sense of international law, the governments 
of the other states arc> by no means free. It may be doubted whether 
the existing states are legally obliged to recognize a community as 
a state if this community fulfills—according to the opinion of the 
former—the recpiirements of international law. But there can be 
no doubt that, if a stab' does recognize another community as a 
state, it is bound by intc'rnational law, which determines, in a 
general way, the essential elements of a state. A state violates inter¬ 
national law and thus infringes upon the rights of other states if it 
recognizes as a state a community which does not fulfill the require¬ 
ments of international law. As soon as a state, through its gov(.Tn- 
ment, has certified that a community is a state in the sense of inter¬ 
national law, that is to say, as soon as a state has recognized the 
community as a state, the recognizing stale has toward the recog¬ 
nized community all the obligations and all the rights that are 
stipulated by general international law, and \'ice \'ersa. Interna¬ 
tional law becomes applicable to the relationship of the recog¬ 
nizing to the recognized state. 

International law requires that a new state be recognized as 
such by an old state in order that international law be applicable 
to the relations between the old and the new state. But inter¬ 
national law does not require that international law be recognized 
by the new state in order to be applicable to this state. International 
law cannot contain a binding norm, according to which inter¬ 
national law shall be binding upon a new state only if recognized 
by this state. The reqiiireriK'nt of a recognition of international law 
as a condition of its validity cannot be based on international law 
because this would imply a logical fallacy, a so-callcnl petitio 
principii (“begging the question”). International law cannot pro¬ 
vide that international law is valid in relation to a state only if 
this state recognizes international law. That international law 
“provides” something with respect to a state implies that inter¬ 
national law is already valid in relation to that state. The recog- 
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iiitioii of interiiatioual law cannot be rc(|uired by a norm ol 
tive international law. But the recognition of a community as a 
state by a conirnunily already siibjeet(;d to international law can be 
required by a norm of positive international law. As a matter of 
fact, international law does provide* that a community, in order to 
be a stale in the .st^nse ol international law, must be recognized as 
such by a state already existing undcT international law. Conse¬ 
quently by its recognition as a state the recognized community 
comes legally into existence in relation to th(* recognizing state. 
That means that the legal existence of a state under international 
law is a Relative existence, that is to say, that a state legally exists 
only in relation to other subjects of international law. Consequently, 
it is possible—and frecpK^ntly the casc^—tliat a newly establishc*d 
community is recognized by one state* and hence a state in rc'lation 
to this state, but not recognized by another state and hence no 
state in relation to that state; .so that intt*rnalional law applies to 
IIk* one, but not to tlx; other, relationship. 

'rhis is one of the many \msatisfaetory eonseciuences of the com¬ 
plete d(ieentralizati()n of general intc'rnalional law. It would be 
more satisfactory, of course*, if the question as to whether a com¬ 
munity fulfills the requirements of international law were to be 
di*cided by a central organ of the international community, or if 
there were a ruh* of general international law that if a community 
is recognized as a state by a certain number of states, it has to be 
considered as a state by all the others. But as long as no such central 
organ or no such rule exists, the recognition procedure remains 
completely decentralized. 

In view of the I'ssential legal elfect which the act of rec'ognition 
has on the; relation between the recognizing and the recognized 
.state, recognition of a community as a slate must be considered 
as a constitutive act,''" just as tlie act by which a court ascertains 

In Kcnnctt v. Chambers ( Unilrcl States, Suprcint* Court, 1852, 1-1 Howard 
38) the validity of a contract entered into bc'twct'n a gtocral of a revolutionary 
army iighting for the independence of Texas against the Government of Mexiio, 
and sona? dti7.cn.s of the United States, drpendc'd upon the answer to the 
question whether Texas, at the time the contract was concluded, was an inde¬ 
pendent .state. The Court decided this qi]e.stion in tlie negative becau.se Texas 
was at that time not recognized as a state by the Government of the United 
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that a contract has been concluded or a crime committed. No fact 
has, by itself, legal effects; it has legal effects only together with the 
act by which the existence of the fact is ascertained. An act which 
has this legal effect is “constitutive." 

If recognition of a community as a state is a constitutive act, it 

States. In its opinion tlie Court stated: “But it has been urged in the argiiinent 
that Texas was in faet independent, and a sovereign state at the time of this 
agreement; and that the* citizen of a neutral nation may lawfully lend money 
to one that is engaged in war, to enable it to carry on hostilities again.st its 
enemy. It is not necessary, in the case before us, to decide how far the judicial 
tribunals of the United States would enforce a contract like this, when two 
states, acknowledged to be independent, were at war, and this country ncrutr d. 
It is a sufficient an.swer to the argument to say that the question whether 
Texas had or had not at that time bec'ome an independent state, was a question 
for that department of our government exclusively which is charged with our 
foreign relations. And until the period when that department rccognizt^d it 
as an independent state, the judicial tribunals of the country were bound to 
consider th(? old order of things as having amtinued, and to regard Texas as a 
part of the Mexican tcrritor>'. And if we undertook to incpiire whether she had 
not in fact become an independent sovereign state before she was recognized 
as such by the treaty-making power, we should lake upon ourst'lves the exercise 
of political authority, for which a judicial tribunal is wholly unfit, and which 
the Constitution has conferred exchi.sively upon another department , . . 

In The Cagara (Annual Digest 1919-1922, Case No. 25) the plaintiffs, 
the West Russia Steamship Company, .stated in an affidavit to be a corporate; 
body having their registered office at Petrograd, issued a writ in rem in tin; 
Admiralty Division of the High Court (England, 1919), claiming possi;s.sion 
of “tlie steamship GagarUy now sailing under the name of the Kajak/* There¬ 
upon the Estonian Government entered an appearance under protest and 
mov(;d to set aside the writ of summons, service, and all subsequent proceedings 
on the ground that they were the owners of the GagarOy and that, as they were 
an independent sovereign government, the Court had no jurisdiction. When the 
motion came before the Admiralty Court, the judge invited the assistance of the 
Foreign Offic'e as to the status of the Estonian Government. Thereupon the 
law officers appeart»d and stated on behalf of the Foreign Office: “Our own 
Government [and likewise the Governments of France and Italy] has for the 
time being provisionally, and with all necessary reservations as to the future, 
recognized the E.stonian National Council as a de facto independent body, 
and accordingly has received a certain gentleman as the informal diplomatic 
representative of the Provisional Government. The state of affairs is of necessity 
provisional and transitory . . . .“ The meaning of this statement was that the 
Briti.sh Government has recognized the Estonian Republic as a state in the 
sense of international law. Cf. infra, j). 276. In view of this recognition the 
Court refused to exercise jurisdiction in conformity with the principle of 
international law that no court of a state has jurisdiction over the acts of 
another state. 
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must be a unilateral transaction; it cannot be a treaty between the 
recognizing state and the recognized community, because the latter 
becomes a state in relation to the former only by the recognition, 
and a treaty can be concluded only by states. But after being recog¬ 
nized as a state, the recognized community must, on its part, 
recognize the recognizing state. Recognition must be reciprocal. 
The recognition of the recognizing by the recognized state is no 
practical problem; it is implied in the act by which the new com¬ 
munity accepts the recognition granted to it. 

The constitutive character of the recognition (in the legal sense 
of the term) of a community as a state seems to be not consistent 
with the practice of states in making a community not yet recog¬ 
nized as a state responsible for violations of international law. 
Thus, e.g., the British Government declared in 1949 that it would 
demand compensation from the Government of Israel for the 
shooting down of British airplanes, although Great Britain had not 
yet recognized Israel as a state.®^ But if a state maintains that the 
community in question has violated international law in relation to 
the former and hence is obligated to repair the wrong, the state 

January 8, 1949, the British delegate to the United Nations handed 
the following memorandum to the Israeli Consul General in New York, acting 
representative of the Provisional Government of Israel at the Security Coiincil 
of the United Nations: ‘‘His Britannic Majesty's Government takes a grave 
view of the events recorded in the attached statement which have resulted 
in the loss of five British aircraft as a result of unprovoked attacks by Jewish 
aircraft over Egyptian territory. They have informed the United Nations 
Acting Mediator of these events and wish also to make strong protest to the 
Jewish Authorities at Tel Aviv and to reserve all their rights both with regard 
to claims for compensation and to all possible subsequent actions.—The United 
Kingdom Delegation at the United Nations have been instructed to request the 
Jewish Delegation to transmit this protest to Tel Aviv as soon as possible and 
to call the particular attention of the authorities there to the last paragraph 
of the attached statement.—A copy of this memorandum and of the statement 
is also being communicated via His Britannic Majesty's Consul General at 
Haifa.” 

On the same day the British Consul General in Haifa handed an identical 
memorandum to an official of the Israeli Foreign Ministry permanently stationed 
in Haifa (according to an information received by the author from Mr. S. 
Rosenne, legal adviser to the Israeli Minister of Foreign AEairs). It should be 
noted that the above-quoted memorandum was addressed to the “Jewish 
authorities at Tel Aviv,” not to the Provisional Government of Israel, in order 
to indicate that Great Britain had not “recognized” this state. 
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demanding reparation recognizes the community as a state. Legal 
recognition is implied in the act of demanding reparation, although 
political recognition may be withheld. 

d. Wiihdraival of recognition. Not only may the government of 
a state recognize a community as a state; it may also directly or 
indirectly, expressly or tacitly, ascertain that a community which 
claims to be a state is no state in the sense of international law, or 
that a community which it has n*cognized as a state has ceased to 
be a state in the sense of international law. In the latter case one 
speaks of “withdrawal” of recognition. Such withdrawal of recog¬ 
nition is usually not e\pr(\ssly declared. Rut when a state losi\s its 
own government as a r(\sult of an annexation of its territory by 
another state, and if a third state recognizes this fact, the ri‘cogni- 
tion of the aiiiKwation implies the withdrawal of the recognition 
previously granted to the perished statt'. The recognition of tlu‘ 
annexation, and that means the recognition that the annexed state 
has ceased to (wist, may be implied in the establishment of consuls 
on the annexed territory, for the establishment of consuls on a 
definite territory is possible only with tlu' consent of the authority 
which is the legitimate govcTiiment over that tcTiitory. This con¬ 
sent i.s called exequatur. If a goveniincmt asks another government 
for the exequatur to be granted to a consul to b(^ established on a 
certain territory, the first-mentioiu^d government rccognizivs that 
the other government is the legitimate government over tlu^ terri¬ 
tory concerned, and, hence, that this ti'rritory is part of the territory 
of the state whose government is a.sked to grant the exequatur. 
Some writers maintain that the government of a state may ask the 
government of another state to grant the exequatur for a consul 
to be established on a certain territory, without recognizing that 
this territory belongs to the state the government of which is asked 
to grant the exequatur. Such rioiirecognition can have only a politi¬ 
cal and not a legal character; it cannot mean that the nonrecogniz¬ 
ing state still considers the annexed community as a state in the 
sense of international law. 

When a state, through its government, certifies that a community 
hitherto recognized as a state no longer corresponds to the require¬ 
ments of international law, that is to say, whem a state “withdraws” 
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recognition Irom a community, the latter ceases to exist legally as 
a state in relation to the former. The legal existence of states has, 
as pointed out, a thoroughly relative character. 

Just as iiileriiational law can he violated by an act of recogni¬ 
tion, it can also be violated by the act of withdrawing recognition, 
llecogiiilioii as wc*ll as the actus contrarius may be performed in 
contradiction to international law. A state may declare that a 
eoinrnunity which has been a slate ceases to be a state, although the 
community in fact still fulfills all conditions laid down by inter¬ 
national law. Thus the right of the community in question is vio¬ 
lated. The (luestion of Its legal existence is disputed between the 
coininunily and the state which denies its existence. The same 
rules then become applicable which, according to general inter¬ 
national law, are to be applied in case the qiu’slion is disputed 
whether a shite has violated the right of another state. 

e. Conditional recognition. Since the recognition of a state is, 
as a legal act, the ascertainment of a fact determined by inter¬ 
national law, it cannot be conditional. The question whether a 
given community is a state in the sense of international law can 
only be answered “Yes’* or “No.** The conttmt of the declaration 
of recognition excludes any possibility of a condition. Legal recog¬ 
nition of a .state can only be unconditional. In the case of a condi¬ 
tional recognition, e.g., the declaration of State A to recognize the 
new Stale B on condition that the new state grant specific rights to 
a C(*rlain minority of its poxnilation, tlu? condition cannot refer to 
K'gal recognition, i.c., to the a.sc'ertaininent of the fact that Com¬ 
munity B is a state in the sense of international law. The condition 
can only refer to the i)olitical recognition, which is in this case 
connected with the legal recognition in one and the same act. If 
Community B, recognized as a state, has accepted the declaration 
of Slate A, i.e., if B is under obligation to A to grant to a certain 
minority of its population specific rights and does not fulfill this 
obligation, then B violates a right of A with all the consequences 
of a violation of law according to general international law. For 
the legal existence of State B in relation to State A, based on the 
legal recognition, this violation of law has no importance. 

f. De jure and de facto recognition. It is usual in theory and in 
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practice to distinguish between de jure and de facto recognition. 
The significance of this distinction is not quite clear. In general it 
is assumed that de jure recognition is final, whereas de facto recog¬ 
nition is only provisional and thus may be withdrawn. If such a 
distinction is made with reference to political recognition, it must 
be observed that the declaration of willingness to enter into normal 
political and economic relations with the new state does not neces¬ 
sarily constitute any legal obligation. Even if this political recog¬ 
nition has no provisional character, it is not a legal act, and thus, 
in this sense, is not de jure. In order that political recognition may 
not be withdrawn unilaterally, it has to have the form of a treaty 
between the recognizing and the recognized state, a treaty consti¬ 
tuting legal obligations. Then it is de jure, even if it is declared to 
be de facto, meaning provisional. 

The distinction in question can be applied to legal recognition 
only with the restriction that the so-called dc facto recognition 
is also a de jure recognition because it has a legal effect. But per¬ 
haps this legal effect of a so-called de facto recognition differs 
somehow from the effect of a de jure recognition, using the term 
in a narrower sense? This is not the case. It is true that it is some¬ 
times difficult to answer the question whether a given community 
fulfills all the conditions prescribed by international law in order 
to be a state. Immediately after a new community which claims 
to be a state has come into existence, it is in some cases doubtful 
whether the given facts correspond completely to the require¬ 
ments of international law, especially whether the new order is 
permanently effective and independent. If the legal act of recogni¬ 
tion is made in this stage, the recognizing state may wish to refer 
to the situation in its act by declaring its recognition to be merely 
de facto. The expression is, as indicated, not quite exact, for even 
such a recognition is a legal act and has in the relations between 
the recognizing and the recognized state the same effects as a 
de jure recognition. If it turns out later that the recognized com¬ 
munity does not in fact fulfill all the conditions prescribed l^y 
international law, the recognizing state may at any time establisfi 
this; but this is also possible if the recognition was announced not 
as a de facto but as sl de jure recognition. Any state is entitled. 
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according to general international law, at any time to ascertain 
the fact that a community which has been a state in the sense of 
international law has ceased to be such, because it no longer fulfills 
the conditions prescribed by general international law. If the ascer¬ 
tainment of such a fact is called “withdrawal” of recognition, 
so-called withdrawal of recognition is an actus contrarius as com¬ 
pared with the act of recognition. 

From the juristic point of view, the distinction between de jure 
and de facto recognition has no importance. 

g. Recognition with retroactive force. Since states, according 
to general international law, are not obliged, but only authorized, 
to determine whether a community is a state, or has ceased to be a 
state, this can be established at any time regardless of the date when, 
in the opinion of the state so determining, the community in ques¬ 
tion began to fulfill the prescribed conditions. The state com¬ 
petent to establish this fact can fix the date in its declaration. The 
recognizing state may perform its recognition or the actus con- 
trarins with retroactive force by declaring that the community in 
question began to or ceased to fulfill the conditions prescribed by 
international law before the date of the recognition or the actus 
contrarius. Legal acts with retroactive force are possible according 
to general international law. There is no reason to suppose that 
the act of recognition or its actus contrarius forms an exception 
to this rule. Whether these acts have retroactive force or not is to 
be decided according to the intention of the acting state. This 
intention must be expressed in some way. No special form is pre¬ 
scribed by general international law; in fact, neither is there one 
for the act of recognition nor for its actus contrarius. 

h. Recognition by admission into the United Nations. A state 
can transfer its competence to recognize the existence of another 
state by means of a treaty to another state or to a union of states 
or its organs. It is in this sense that we must interpret Article 4 of 
the Charter of the United Nations: “1. Membership in the United 
Nations is open to all other peace-loving states which accept the 
obligations contained in the present Charter and, in the judgment 
of the Organization, are able and willing to carry out these obli¬ 
gations. 2. The admission of any such state to membership in the 
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United Nations will be efFected by a decision of the General Assem¬ 
bly upon the reeoininendation of the Security Council.” 

This provision does not mean that only communities recognized 
as state's by all members of the United Nations can be admitted to 
the United Nations. Thus it is possible that a community may hv- 
come a member of the United Nations even if this community has 
not yet been recognized as a state by one or another member 
voting for or against its admission. By admission into the United 
Nations the eommunity in question becomt's a subject of the duties 
and rights stipulated by the Charter in relation to all the other 
members, e\eii to tliose who have voted against the admission of 
the new member; and the' other members of the United Nations, 
e\en lliose who \oted against its admission, obtain, according to 
th(' rules laid down in the Charter, c('rtain rights and incur certain 
obligations in relation to the newly admitted membc'r. This is only 
possible under the supposition that the nc‘W member, by admission 
into the United Nations, is reeognized as a state also in relation to 
those members which have not yet recognized it. The resolution of 
the General Assembly by which the new iiK'nibcr is admitted im¬ 
plies the act of recognition for those' members which have them- 
selvi's not >’et recognized the new member as a stale. A state, by 
subjecting itself to the ("barter of tlie United Nations, transfers to 
the General Assembly and the Security Council the competence to 
recognize as a state a coinmunity which it has not yet rccogniz('d, 
that is to say, the power of a.seertaining the fact that tin's community 
is a state in the sense of international law. This transfer of compe¬ 
tence, however, is limited to the case that the community in ques¬ 
tion is admitted to the United Nations. Article 1, section 2, of the 
Covenant of the League of Nations concerning admission of new 
members has been intc'rprc'ted in this way. 

If it is maintained that admi.ssion of a community into the United 
Nations does not imply recognition on the part of the members, 
this can mean only that admission of a community into the United 
Nations does not imply political recognition of the community on 
the part of the members, that is to say, that the members are not 
obliged to enter into the normal diplomatic, political, and economic 
relations with the community admitted into the United Nations. 
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According to the wording of the Charter, the members arc indeed 
not obliged to do so. But it is doubtful wheth(;r such an inter¬ 
pretation is consistent with the spirit of the Charter, which in its 
Preamble declares that the peoples of the United Nations are deter¬ 
mined to live together “as good neighbors.”'^^^ 

5 . Recognition of a Government 

Becognition of a government, as distinct from the recognition 
of a community as a state, comes into consideration only in case 
of a new goveriinu'iit, that is to say, a government estaUished 
by nwolution or cotip cVetat. In case of changes in th(‘ government 
established in conformity with the constitution, as a rule, no 
recognition is required or granted. 

a. Legal and political recognition of a government. Tlie recog¬ 
nition of an individual or a body of individuals as the government 
of a stat(' offers problems similar to those involved in the recog¬ 
nition of a community as a state. I'hc legal recognition of a gov(.:rn- 
ment must in princi])le be distinguished from the political recog¬ 
nition. The first is the ascertainment of the fact that an individual 
or a body of individuals is actually the govt'rnmenl of a state. 
And an individual or a body of individuals is the government of 
a state in the sense of international law if the* individual or the 
body of individuals is independent and in effective control of a 
population living on a di'finitc territory. Political recognition of a 
government is ihc expression of willingness to enter into mutual 
relations with this government. Since a state in the sense of inter¬ 
national law must have a government, and a community which 
has no government is no state, the recognition of a community as a 
state implies that the community has a government. So long as a 
state admits that another eominunily is a state in the sense of inter¬ 
national law, and .so long as it does not declare that this community 
has ceas(^d to be a state, it cannot declare that this state has no 

In A iiuMMorandtini of llu; SocTolary-Cciieral of tlu' 1'iiitc‘d Nations on tlio 
logal aspcrcts of the problrm of rcproscMitation (UN Ooo. S/146fi), the view that 
admission to the United Nations constitiiti's an iinplii^d recognition by all 
members is rejcx’ted. This interpretation ean be maintaiiu'd only if by “rc’cogni- 
tion” not legal but only political recognition is meant. 
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government. Recognition or nonrecognition of a government must 
not be mixed up with recognition or nonrecognition of a state.®*^ 
Only if recognition of a community as a state and recognition of 
an individual or a body of individuals as the government of a state 
are not clearly distinguished, nonrecognition of a government— 
not implying nonrecognition of the state—can be misinterpreted to 
mean that legally no government exists.*^** 


In Lehigh Valley Railroad Co. v. State of Ruxsia (United States, Circuit 
Court of Appeals, Second Circuit, 1927, 21 Federal Reporter [2d] 396) the 
Court stated: “The granting or refusal of recognition of a government has 
nothing to do with the recognition of the state itself. If a foreign staUs refuses 
the recognition of a change in the fonn of govcniment of an old state, this 
latter does not thereby lose its recognition as an intt^rnational person.” 

®®This misinterpretation is partly due to the fatrt that in the English 
language the term “government” is frequently used as equivalent to the term 
“state.” Thus, e.g., in Wulfsohn Russian Socialist Federated Soi3icf Republic 
(United States, Court of Appeals of New York, 1923, 234 N.Y. 372, 138 N.E. 
24) the question as to whether the Soviet Russian State under llie unrecognized 
Soviet Government was immune from jurisdiction by American courts was 
certified as follows: “Can the defendant, which has not bct‘n recrognized as 
a sovereign stale by the UnitcKl States govemirumt, be sued in the courts of 
this state as a foreign corporation?” The Court staled: “The Russian Federated 
Soviet Republic is the existing de facto govemmcnl of Russia. . . . Whether or 
not a government exists, clothed with the i>oweT to enfon'e its authority within 
its own territory, obeyed by the people over whom it rules, capable of per¬ 
forming the duties and fulfilling the obligations of an independent power, able 
to enforce its claims by military force is a fact, not a theory. For its recognition 
does not create the state, although it may be desirable.” 

In Russian Socialist Federated Soviet Republic v. Cibrario (United States, 
Court of Appeals of New York, 1923, 235 N.Y. 255, 139 N.E. 259) the Court 
declared regarding certain confiscation decrees of the Soviet Government: 
“Should there be any government which appropriates other people’s property 
without compensation, the remedy appears to be to refuse to recognize it as a 
sovereign state.” By “to refuse to recognize it as a sovereign state” was evi¬ 
dently meant to refuse to r(^t:ognize the government; not to refuse to recognize 
the state. 

In Sokoloff V. National City Bank (United States, Court of Appeals of New 
York, 1924, 239 N.Y. 158, 145 N.E. 917) the Court stated: “The government 
of the United States refii.ses recognition of the Soviet Republic as the govern¬ 
ment of Russia,” which means only that the Government of the United States 
refuses recognition of the government of the Soviet Republic, and not that 
the Government of the United States refuses recognition of the Soviet Republic. 

In Dougherty v. Equitable Life Assurance Society (cf. supra, p. 240) the 
Court stated: “On November 16, 1933, the United States extended formal 
recognition to the Soviet Republic,” meaning that the United States extended 
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During a civil war it may be doubtful which individual or which 
body of individuals claiming to be the government is the govern¬ 
ment; then legal recognition of the new government is necessary. 

rccogiiilicin to iht* CIovtTiuiiciit of the So\*iet Rtjpuhlic, not to the Soviet Republic 
as a state;. 

As the rccojjnitioii of a government Ls represented as recognition of a state, 
the recognition of a state is r<;presented as recognition of a government. Thus, 
e.g., in Jones t*. Carria del Rio (Great Britain, High Court of Chancery, 1823, 

1 TiiriKT & Riis.sell 297) the validity of a contract entered into with persons 
who maintained that they were representative's of the Government of Peru, 
which had establislu'd its{‘lf as a state by revolutionar>' separation from Spain, 
depended on the answ(*r to the question whether Peru was a new state in the 
S(‘nsp of intcTiiationa] law. Th<' Court stated: ‘*We all know that Peru was part 
of the doininioMs of Spain, and that Spain and this country are at peace, and 
that this country has not acknowledged the government of Peru; I want to 
know, whether, supposing Peru to be so far absolved from the government 
of Spain that it nc\-cr c'aii b(; attached to it again, the King’s Courts will inter¬ 
fere at all while tlu; Peruvian government is not acknowledged by the govern¬ 
ment of this country. What right have I, as the King’s Judge, to interfere upon 
the subject of a contract with a country which he does not recognize?” 

A clear distinction between “government** and “state** was made in tlic 
two cas(*s The Government of Spain v. The Chancery Lane Safe Deposit, Ltd. 
and 7'he State of Spain v. The Same Parties (England, High Court, 1939; 
Annual Dige.st 1941-19*12, Case No. 7). In the first case the Government 
of General Franco, ri;cogiii/.ed in February, 1939, by the British Government 
us the dc jure govenunent of Spain, brought an action in an English court, 
in which it made—in the name of the Spanish Government—a claim based on 
the repudiation of an act of the Republican government of Spain, done when 
tile latter was still the de iure govc^rnment of Spain. The Court held that before 
the English courts General hVanco’s Government after February, 1939, and 
the Rcqiublican Govcrnnifmt before that date, were the same legal entitj’, 
though composed of different persons, and the Government of Spain could not 
base a claim on the ill(*gality of its own acts. 

In the second case, the same claim was brought forth in the name of the 
Spanish State; this claim was successful. The Court held that the government 
is an organ of the state, and, though a most important organ of the state and 
that which ordinarily represents the state in relation to the outside world, 
the government is not legally the same thing as the state. Governments may 
act illegally and ultra vires their powers under the law of the state, and the 
state can claim that the acts of its government at a given time were ultra vires 
and illegal. Consequently it was possible for an action to be brought in the 
English courts in the name of the Spanish state, based on the contention 
that certain acts of the Spanish Govenunent at a certain time were illegal. 
The Court stated that the claim of the Government of Spain was one thing 
and the claim of the State of Spain another, although the same persons were 
interested. 
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Such a recognition is constitiitix'e with respect to tht' legal exisU'iice 
of the recogniz('d go\'('rnmcnt in relation to the recognizing govc'rn- 
ment. If a state recognizes an individual or a body of individuals 
as a go\ernnient although it does not fulfill the rt‘C|uireTnents of 
international law, that slate* violate'S international law and the 
right of the state conciTued. If, howeser, the go\ernm('nl e^f a 
state has no doubt that the individual or the* bexly of intlividiials 
who pre*sents itself as the new goveTiiiueiit of aue)ther state* is 
inde'‘peude'nt and in efFt*ctive control e>f the territory and the pe)p»i- 
lation, nonre'cognition of this gove'rnnient by tiu* first-uu'utioned 
government cannot nie*an that tlie ne)urecoguized gov('rnnie*nl d(x*s 
k'gally ne)t exist in relation to the noure*ce)gnizing go\ eriiine'ut. liy 
withholding re'cognitioii, tlie nourecoguizing state re'fiises to e'ute'r 
into normal rehitions with the* state whose* ge>\ernmenl it does 
not rexogui/e*. In other words, if nonre*cognitiOM of a generument 
is not inteiidexl to luexiii that the* c'ommunity whose gov(^*rument 
is not rece)gui/.exl has no genx'rninent at all and he'uce* is no state*— 
has ceased to be a state*—nonrecogiiitie)n of a govenime'iit has no 
legal effect as to the c^xistcuce* of the goverume*nt, and insofar has 
only a politie'al characteT.'" But this docs not exclude* the fact that 


"'"In the ruse The Tinom ArhUratiou (Gn*at Britaiii-Costii Hi< a, 102'^, IS 
American Journal of International Law [1924] J47) the* arbitrator ln-ld that 
the govemnient of Federico Tinneo, whic h came into power by r<*volntioii and 
exercised effective control over the- territor)’ of Costa Hica from 1917, 

to August, 19J9, was the' (cir farfo) govemnient of Costa Jtiea in spifc' of the 
fact that Great Britain did not recognize this government. In his oyiinion the 
arbitrator staled; “For a full two years 'I'inoeo and the* legishitive assembly 
iindeT him peaceably administeTcd the; affairs of the; Govemincnt of Costa 
Rica, and tluTc was no disorder of a revolutionary character during that 
inter\"il. No either government of any kind asserted poweT in tlie country. 
The courts sat. Congress legislated, and the govemmemt w'as duly adminisle red. 
Its power w'as fully established and peaceably exercised. . . . The non-reeogrii- 
tion by other nations of a government claiming to be^ a national pe^rsonality, 
is usually appropriate evidence that it has not attained the indcpcndt^nce and 
control entitling it by international law to be classed as such. Rut when 
rec'ognition vel non of a government is by such nations determined by inciuiry, 
not into its de facto sovereignty and complete governmental control, but into 
its illegitimacy or irregularity of origin, their non-recognition lo.ses something 
of evidential weight on the issue with which tho.se applying the' rules of inter¬ 
national law are alone concerned. . . . Such non-recognition for any reiison, 
how'ever, cannot outweigh the evidence disclosed by this record liefore me 
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n()invco<j;iiiti()n of a goveniinont (not implying nonrecognition of 
tlu* community concerned as a state) may have other legal effects. 
These (‘fleets will b(‘ discussed later. 

Each state is free to enter or to re-fuse to enter into political 
and other relaticjiis with a new g()V(*rnm(!nt for any n^ason what- 
e\(.*r, for no state* is obliged by general international law to (‘liter 
into or to maintain such r(‘lations with other states. A state may, 
e.g., maki‘ its political locognition of the new government of an- 
otlu'r state deiiendent on the fact tliat tlu* government is suj)portt*d, 
or that the re\olutionary change is apj)rov(‘d, by the majorit)’ of 
the pee.ple. It may refuse its n'cognition bc'caiise it does not want 
to be in the normal relations with a state in which by rev(dution 
or coup d'etat a comrnnni.stic or fa.scistic regime has been estab¬ 
lished, or for otlier reasons. 

b. Effects of nunrero^nition. Political nonrecognilion has the 
(‘llec't that th(‘ state withholding r(‘COgnition will neither send 
nor r<'ceiv(‘ diplomatic rc‘])res(‘ntatives or consuls to and from the 
stat(‘ \Nhos(‘ go\'(’rnment it n'fuses to recognize, and will not con¬ 
clude treaties with tht‘ state. But what about the mutual obligations 


as li» llir (li- facto eiiar.ifter of 'l inoto’s jj;(»veninu‘iil. aevordinji to the standard 
M‘l l)\ iiitcniatioiial law. . . . Hen: the e\t‘enli\i* ol Great ih'itaiii takes the 
position that tin- Tinoeo Chwerinneiit which it did not reeop»i/e. was never¬ 
theless a (/<■ facto govc-niineiit that eonhl ereate rights in British suhj(‘ets wliieh 
it now .seeks to proteert," In this I’a.se noiireeugnitioii of the Tinoeo Governmcait 
hv the British Cioeenniient did not imply the opinion of the British Govern- 
inenl th.it tfie Tinoeo Govemineiit was not the government of Costa Riea. 

Blit in Sokohfff t . \ationaI City Bank (ef. supra^ p. 2S0) tlu? Court held 
with re.speet to fin* Soviet Governnicnt, whieh neither the I'nited Stales 
Coveninii'iit nor the (anirt denied was in efleelive control of tlie Soviet Union: 
“Jiiridieall\-, a governiieait that is unreeogiii/.ed may he viewed as no govern¬ 
ment at all, if till* power withholding n'eognition ehoo.ses thus to view it.*' 
Blit tlie (.'onrl added: “in i>raetiee, liowever, since juridical eoneeptions art' 
.seldom, if ever, carried to the limit of their logic, the e(iiiival(‘nc<‘ is not absolute, 
hilt is sulijeet to sc*lf-imposed limitations of common sense and fainie.ss. . . 

If nonreeugnition of the So\'iet (a>veriimenl did not imi>ly nonrecognilion 
of tlu* Soviet Biissian State, then the legal nonexistence of tlu* Soviet Goveni- 
nient was not at all a logical eonst‘(|iienee of the concept of nonrecognilion. On 
the contrary, the legal e.xistenee of the Soxiet Government was the logical con.se- 
(liienee of the continued recognition of tlu* Soviet Russian State. Considerations 
of ‘'eoimiioii sen.se and fairne.ss” wtrre not at all n(*c(*ssar\' to accept this conse- 
(iiK‘nce. 
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and rights of the two states, established by general international 
law and by treaties concluded with the recognized predecessor of 
the nonrecognized government? It is hardly possible to maintain 
that the state which as such is recognized by another state but 
whose government is not recognized by that stale is not obliged 
to comply with the rules of general international law in its relations 
with the state which withholds the recognition, and \ ice \'ersa. For 
the state whose gON'ernment is not rec-ognized by another state 
remains a state in its relation with the other state; hemee general 
international law remains applicable. As t(^ treaty obligations and 
rights established prior to the corning into power of the non¬ 
recognized government, it should not be ov(*rlooked that the 
binding force of treaties rests on a rule of general international 
law: pacta sunt servanda. There is nt) reason to assiiriu‘ that just 
this rule ceases to be valid in the relation between two stat(‘,s of 
which one refuses to n^cogni/e, not the existence* as a state, but 
only the government of the other. 

In this respect, especially, multilateral treaties are of importance. 
Revolutionary change of government of a static which is a m(.'mbi*r 
of the United Nations does not change tlu* ol)Ugations and rights 
whicli this state has under tlie Charter in relation to any other 
member of the United Nations, whether this nuanher recognizes 
or refuses to recognize the new government. As pointed out,^'^ 
even nonrecognition of a community as a state l)v a member of 
the United Nations cannot prevent admission of this coiniTiimity 
to the United Nations and that means the application of the 
CJharter to the relation between the two states. \\'hen a revolution¬ 
ary change of government takes place within a state which is a 
member of the United Nations, the new government is cer¬ 
tainly entitled to send its representatives to the General Assembly 
and to the Councils in which the .state is a member. And each 
of these bodies must approve the credentials of the repr(\sentatives 
of the new government. If the old governm(*nt still maintains the 
claim to send representatives to the General Assembly or the 
Councils of the United Nations, each of these bodies must approve^ 
the credentials of the representatives of the new governiiKJnt and 


Cf. suxjra, p. 278. 
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rescind the credentials of the rtjpresentatives of the old govern¬ 
ment, provided the body is of the opinion that the individual or 
group of individuals which presents itself as the new government 
fulfills the requirements of international law, that is to say, is 
independent and in effective control of the territory and the pop¬ 
ulation of the meinhc'r state. In such a case the approval of the 
credentials implies the legfil and political recognition of the new 
government. I’he recognition, implied in the approval of the 
credentials, cannot be refused under the Charter, which confers 
upon the states as such, not upon its government, the right to be 
represented in thc‘ General A.ssernbly and the Councils of the 
United Nations; whereas the political recognition of a new govern¬ 
ment can be refustjcl by any state under general international law.-*” 
As to till* efiect of the political nonrecognition of the government 
of a rccogni/.('d state, the only interpretation consistent with the 

On Dot <*nil)<?r 14, 1950, iho (irncral Assembly of the United Nations 
adopted the lolU)winff n*soliition; ‘*The General Assembly, considering that 
difficulties may arise regarding tlu* rt*pre.sentation of a Nfember State in the 
United Nations and that there is a risk that conflicting decisions may be 
reach(jd by its \’arious organs, considering that it is in the interest of the 
proper functioning of the Organization that there should be unifonnity in 
tin; procedure aj^plicable whenevtrr more than one authority claims to be the 
government entitled to repn-.sent a Member Slate in the United Nations, and 
this question becomes tlur subject of controversy in the United Nations, con¬ 
sidering that, in virtue of its compt).sition, the General Assembly is the organ 
of the United Nations in which consideration can best be given to the views 
of all Mcmb(T States in matt<!rs aflecting the functioning of the Organization 
as a whole, 1. recommends that, whenever more than one authorit>' claims to 
l>e th«^ government entitled to represent a Member State in the United Nations 
and this question becomes the subject of controversy in the Unitc^d Nations, 
the question .should he c’onsidered in the light of the Purposes and Principles 
of the Charter and the circumstances of each case; 2. rect)mmends that, when 
any such question arises, it should be considered by the General Assembly, 
or by the IntcTiin Committee if the General Assembly is not in session; 3. 
recommends that the attitude adopted by the General Assembly or its Interim 
Committee concerning any such question should be taken into account in 
other organs of the United Nations and in the specialized agencies; 4. declares 
that the attitude adopted by the General Assembly or its Interim Committee 
concerning any such que.stion shall not of itself affect the direct relations of 
individual Member Slates with the State concerru^d; 5. requests the Secretary- 
General to transmit the prc\sent rc\so1iiti(m to the other organs of the United 
Nations and to the- specialized agencies for such action as may be appropriate.” 



286 Frinciplcs of International Law 

fact that the state whose government is not recognized by another 
state remains—in the relation to this state—a state* in the sense 
of international law, is this: As long as the government is not 
recognized, no diplomatic and consular relations will be* established 
and no treaties will be concluded between the two states. Hut 
the practice of states and a doctrine advocated by s(nne writers 
arc not in agreement with this view. It is maintained that tr<'ati(^s 
entered into by the two states prior to the coming into power of 
the new goNernment are not in force; that they come into force 
only after recognition of the gox'ernment; that a stat(' whose 
government is not recognized by another state does not enjoy 
immunity from jurisdiction of the courts ol the noiirecognizing 
state; that a state under a nonrecognized go\'ernm(*nt cannot claim 
that the validity of the acts of its go\ eminent is not to be (iiiestioned 
by the courts of states which have r('fus(*d to n^cognizt* that 
government: that a state under a nonrecognized goxernment is 
not entitl(*d to demand and to recei\'e possession of proptTty 
within the nonrecognizing state—all this as if the privilege's and 
rights concerned were pri\'ileges and rights of a govenmK'iit, and 
not privileges and rights of the state.”" 

Even if this doctrine? is accepted, it is not possible to maintain, 
with resi)ect to the relation Ix'tween tiu* state* which withholds 

'■•"In Wulf.solni f. Russian Socialist Federated Srn-iet Repiddir (cf. supra. 
p. 280; tilt; court answcTtxI in tht* afHnnativc; llio tpit'stifni as to \vli(‘tlicr the 
Soviet Union, altlioiigli its govt.Tniiicnt was not rc(;t)gni7f'cl by the Unittal States, 
<*n)o>o(l the* privilege of inimnriity from jurisdiction by AnuTican courts. In 
Russian Sarialist Federated Soviet Republic v. Cihrario (cf. supra, p. 280) 
the; c;ourt decided that a state is not obliged to permit anotfuT state, tb<‘ 
govcninient of wbicli is not rccogiii/.ed, to bring an action in the courts of 
die non-recognizing state. Tbe court did not refer to international law, luit 
to “comity”; “Docs any rule of comity, then, ref|nir(; ns to ptTiiiit a suit Iw 
an unrecognized power? In view of tbe altitude of oiir government, should we 
pr?nnit an action to he brought by the Soviet government? To both fineries 
we niMSt gi\'e a nfrgative answer.” It is not very clear what tin; court iiieanl 
by “comity.” Probalily tin.* .same as int<Tnational law', becau.sf; tlic court 
stutfxl: “Ibiles of comity are a portion of tbe law that tb(*y enforce.” 

In The Soviet Government v. Flricssnn (Annual Dig(*st 1919-1922, Case 
No. 30) tbe Sw'cdish Supreme Court (1921) upheld the dec ision of tbe court 
of Stockholm that tbe action was brought by llie Soviet Gov<;mment, tliat this 
government was nf)t recognizf.xl by tbe Swedi.sb GovernnuTit, that, nlonM»^'cr, 
there was no information as to the Cfiinprisition of the Soviet CJoveriimeiit, 
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recognition of the new governmc*iit of another state and tliat state, 
that their mutual obligations and rights established l)y general 
international law and by treaties entered into prior to the coming 
into p()W(‘r of the new go\(Tnm(Mit cease to be valid; but only that 
the fnlfillnient of these* obligations and the exercise of these rights 
an* suspended. It seems that tliose who advocate the doctrine 

:iiid lluil in tlusf firciiiiistiincfs tin- Soviet Goveniiiieiil c.(»ul(l not he allowed 
io appear as a party hefore tl»e court. 

In A. A/. Luther i:. James Saj^ar 6 C'n. icf. suf)ra, p]). 230» 257^ the lower 
court refused to consider a nationalization deere<: ol the (at the time of the de- 
t'ision) not \ft reeojiiii/.ed (anerninent of Soviet Russia, and consequently 
Kave judjj:i])C‘nt for the plaintifl. Rut the Court of Appeal reversed the decision, 
siric<' in the* ineantinie the British (h)veniiiu*nl had recognized the Soviet 
( iovermnenl. In Sokuloff i. Xatiunel Cittj Jiattk : (f. sut^ra, pp. 280, 28-3.) the 
court, rt'fnsing to apply to the ac ts of the nnn‘cogiii/ed Govemnurnt of Soviet 
Russia the principle of ivdernatiimal law that ia> eo\»rt ol a state is entitled to 
question the validity of the acts ol another stiite, declared that the arts of an 
unrei'ognizt'd g«)vernrnent may bf‘ given “a validity qnasi-governmental, if 
viohrnce to limdainental princiides of justice or to our own piildic policy might 
otherwise he done.” In Petro^^radsky M. K. Bank v. Sational City Bank (25’3 
\.V. [lU iU] 2-3) tl'<’ court refust‘d to recogniz<‘ tlic deeretvs of the unrecognized 
Soviet Cioverninent as legally valid, and went even as fVir as to state that 
they wen* not even law in Scuiet Russia. Rut in Salimoff 6“ Co. v. Standard 
()il Co. of' .Veu; York { Tiiiled States, Court of Appeals of Sew A'ork, 1933, 
282 \.Y. 220.) the court held that “the (*xisting government cannot In* ignored 
hy the eonrls of this .stat(*, so far as the validity of its acts in Russia is eou- 
ecrued, althougli the atti'UijU is here made* to nullify such acts and ereatt* a 
cause of aetiou in tt)rl in favor of Russian nationals against Amerit:an cor¬ 
porations, pureha.sers for value from the Soviet governme'nt of propt*rty in 
Russia in aeeordance witli So\'iet law .... Nonrecognition is no answer to 
def<*ndaiit’s eoiit(‘iitioii, no rcM.soii for regarding as of no legal c*ffeet the laws of 
an nnri^eognized government ruling hy force, as tlu* Soviet government in 
Russia eoneededly was. ‘M’itliiu its own territory the Soviet was a soverc*igii 
l)ower’ In this ease the c*ourt ndcTred to the following stati'inent made 

hy the Sc'en’tan* of State of the I’nited States: 

“1. The (h)vernm('iit of the l'nit<*d States accorded recognition to the 
Jh’ON’isioiial Government of Russia as the su(‘ee.ssor of the Russian Imperial 
Gov('rniiient, and has not accorded recognition to any goveniinent in Russia 
since llie overthrow of tlu* l’rovi.si(»nal Ciovernnwuit of Russia. 

“2. Tlie Department of State is cognizant of the fact that the Soviet regime 
is exi‘rcising control and jxiwer in tcuritory ol the lornu*r Russian Kmpire and 
the Dey)artm(*nt of State has no disposition to igntirt* that fact. 

“3. Tlu* refusal of the Co\ eminent of the United Stat«‘s to aeeoril recogni¬ 
tion to tlu; Soviet regime! is not based on the ground that that regime dot*s 
not exi'reise control and authority in territory* of the former Russian Empire, 
hut on other facts.” 
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that nonrecognition of the government of a recognized state has 
such legal effect do not assume that the entire general customary 
and particular (conventional) international law is suspended in 
the relation between the two states. But to what extent this effect 
takes place is not clear. Whatever legal effects nonrecognition of 
a go\erniiieiit (not implying nonrecognition of the community 
concerned as a state) may have, subsequent recognition of the 
government is—with the exception of the? above-mentioned case 
of two authorities claiming to be the go\ernnient—not constitu- 
ti\c with respect to the legal existence of the government and 
insofar has onl)* a political character. 

6 . So-Called Governments in Exile 

As pointed out. an individual or a body of individuals is, accord¬ 
ing to general international law, the government of a state if it is 
independent, that is to say, legally not subjected to the government 
of another state, and if it is in effective control of the territory and 
the population living thereon. The control is effective if it is firmly 
established. This rule, however, does not apply to so-called gov¬ 
ernments in exile; and, hence, it seems as if the principle of effec¬ 
tiveness could not be considered as the dt'cisive criterion in this case. 

When in the course of war the territory of a belligerent is 
occupied by armed forces of the enemy, the government of the 
state under belligerent occupation may establish its seat temporarily 
on the territor>' of an allied state, which, of course, is legally possible 
only with the consent of the government of tliat state.'‘‘ During the 
period of belligerent occupation the territory is actually under the 
control of the occupying power. But as long as the status of the 
territory is that of belligerent occupation, and that means as long 
as there is a state of war between the occupied state and the occu¬ 
pying state, the control exercised by the latter cannot be considered 
as “effective.” Apart from the fact that it is restricted by international 
law, it is not firmly established; for there is a war going on the 

During the Second World War the governments of several states occupied 
by Geniiany’s armed forces, e.g. the governments of Poland, Belgium, the 
Netherlands, Greece;, Yugoslavia, established their seat in England. 
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purpose of which is to reestablish the effective control of the gov¬ 
ernment now in exile. On the other hand, the exiled government, 
too, is not in effective control of the territory concerned. Neverthe¬ 
less it is this government—and not the government of the occupying 
state—which is competent under general international law to exer¬ 
cise, as organ of the occupied state, all the functions of a state in 
relation to other states, such as sending and receiving diplomatic 
envoys, concluding treaties, especially a peace treaty with the 
occupying state, directing the armed forces at its disposal in the 
war against the occupying state. It may even exercise legislative, 
administrative, and judicial functions. Finally, certain privileges, 
such as immunity from jurisdiction, may be granted to the members 
of the government in exile by the government of the state on the 
territory of which it is established.**- All this in spite of the fact 
that the government in exile has lost the control of the territory 
of its state. To consider a govcniinent in exile as the government 
of the state under belligerent occupation is, however, possible 
only as long as the loss of control is to be considered as tcjrnporary 
only, and that means as long as the government in e.vile is making 
(‘(forts to regain the effective control of the territory of its state by 
means of war waged through its i^wn armed forces or by participat¬ 
ing in a war waged by other states against the occupying state. 
The requirement of exercising effi^ctive control of the territory is 
replaced by the requirement of making efforts to regain effective 
control. This requirement, too, is an application of the principle of 
eflFectiveness. The efforts of the government in exile to regain con¬ 
trol of the t(?rritory under belligerent occupation must be “effective” 
in a sense similar to that in which a blockade must be effective. 
Bloc;kade is effc^ctive—and not fictitious—if it is maintained by 
armed forces sufficient to prevent (as a rule, exceptional breach 
of blockade not excluded) access to the enemy coast. The efforts 
of a government in exile to regain control are effective if they 
are made by means of war, that is to say, by arini'd forces sufficient 

*’■2 A stututc? adopted by the British Parliament in 1941, the Diplomatic 
Privilcge.s (Extension) Act, conferred diplomatic privileges upon the members 
of the exile governments established in the United Kingdom and their official 
staff, as well as on the envoys accredited to them. 
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to prevent the control of the ocenpyinjx power from becoming 
firmly established. That a government in exile is considered to 
be the government of th(» occupied state in spite of llie faci that 
it has temporarily lost effective control of the territory does not 
mean that the principle of effectiveness does not a[)ply at all in 
this case; it means only that the principle of effectiveness does not 
refer to tlie control of the territory but to the efforts to regain 
such control. 

Since tlie decisixe rc‘ason for c‘f)nsidcTing a so-calli'd governincMil 
in exile as the government of an occupied state is its (‘(fective 
effort to obtain control over the territory of that stale, it is irrele¬ 
vant whether or not this governinent is established in conformity 
with the constitution. The fact that the* territory c>f a state is imdcT 
belligerent occupation may tcmkIct compliance with the ]irovisions 
of the constitution concerning the c'stablisliment of the govern¬ 
ment impossible, for instance, when the head of the stale dies or 
resigns and the popular (‘lection prescribc'd by the constitution 
cannot take; place. Just as international law does not r(‘(juire con¬ 
stitutionality of a govc'rnmt'nt establish(‘d on tlu^ territory of its 
own state, it does not ivcjuin; constitutionality of a government in 
exile. Th(‘ difference which exists betwet'ii tliesc two cases is that 
in the first one elfectivt' control of the territory, in the second one 
effective* effcjrts to obtain such control is re(iuired. 

As to the n'cogiiition of governmc‘nts in exile the .same ])rin- 
ciples apply as to recognition of governments in g(‘iKTal. If the 
governmcait in c»xile is unconstitutionally (‘stablished, rc'cognition 
may or may not be grantc*d. IU*cognition may be implied in tlu* act 
by which a state gives its ccju.sc^iit to the establishment of the sc^at 
of the* exile govcrninc-nt on its tc*rritory. 

From the preceding analysis it follow's that the so-calh'd govern¬ 
ment in exile eari be consider(*d as the government of the oeeupied 
.state only as long as it continues its efforts to obtain by means of war 
control of the territory of the stale concerned. \\1i(*n the w-'ar is 
terminated without the governmciiit in (?xil(* having ol)tain(^d con¬ 
trol of the territory, if, for inslarite, this t(*rritory has l)(?en annexed 
by the occupying power in tlic? way of subjugation or if it has b(*cn 
placed under a new national government cliffcrent from tlu^ gov- 
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eminent in exile, then the latter can no longer be considered as 
the government of a state. Those who call it still a govcTiiriuTit 
and treat it as if it were a governiiMMit are using a fiction. The same 
holds in case a so-called government in exile is established only 
after tlu‘ war is terminated or after a snccessfiil revolution. 

7. Recognition of Insurgents Ai* a Belligerent Powei' 

Besidt\s the n'cogiiition of states and governments, the recog¬ 
nition of insurgents as a belligerent power is also of importance 
in intt'rnational law. It presuj^pt)ses a civil war. Under ccTtain 
conditions determined by inUTiiational law, this civil war may 
assume tlie charactcT of an international war. 

These are the* conditions: (1) The iiisurgimts must have a govern¬ 
ment and a mililary organization of tlu‘ir own. (2) The insurrection 
must be conducted in the technical forms of war, i.e., it must 
be more than a pett>’ revolt and must assume the true character¬ 
istics of a war, es]K*cially regarding thi‘ means of destruction used 
by the parties. (3) The govcTuinent of the insurgents must in fact 
control a certain part of the tirrritory of the state in which the 
civil war takes place, i.e., the order establislu'd by the insurgents 
must be effective* for a certain part of the territory of this state. 

Thi* legal recognition of insurg(*nts as a belligert'ut power im¬ 
plies that the abov e-inentioiu*d facts, deterinined generally by 
international law, exist in a given ca.se. This recognition may be 
made by the legitimate government against which the insurrection 
is directed as well as by the governments of other states. 

The two most important effects of this act of recognition are 
as follows: (1) Application of the norms of international law 
concerning conduct of war and neutrality to the relations between 
llie ri'cognizing .state and the* coinmiinity recognized as belligerent 
power. I'hat implies the transformation of civil war into international 
w^ar with all its legal consequences, among which are: that a state, 
after having recognized the insurgents as a belligerent power, is 
under the obligations of a neutral state in relation to the govern¬ 
ment of the insurgents as well as to the legitimate government 
against which the insurrection is directed; and that after the 
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legitimate government has recognized the insurgents as a bellig¬ 
erent power, the individuals involved in the civil war, when they 
fall into the hands of the other side, must not be prosecuted by the 
latter, especially by the legitimate government against which the 
civil war is waged, as criminals for high treason, murder, and the 
like, but must be treated as prisoners of war according to the 
rules of international law. And (2) the regulation of international 
responsibility corresponding to the change of political power within 
the state involved in civil war, not only with respect to the legiti¬ 
mate government, which is released from all responsibility for 
events which may happen in the territory under the control of the 
insurgents, but also with respect to the insurgent government, 
which is now responsible for these events. 

The recognition of insurgents as a belligerent power resembles 
more the recognition of a community as a state than the recognition 
of an individual or a group of individuals as a government. By 
the eflFective control of the insurgent government over part of the 
territory and people of the state involved in civil war an entity 
is formed which indeed resembles a state in the sense of inter¬ 
national law. 

Recognition of insurgents as a belligerent power, as recognition 
of belligerency, is diflFerent from the so-called recognition of insur¬ 
gency. Sometimes a state recognizes the existence of an insurrection 
within another state, without recognizing the insurgents as a bellig¬ 
erent power because they do not fulfill the conditions under which 
such a recognition is admissible. A state may recognize insurgents 
as such in order to avoid treating them as criminals. But so-called 
recognition of insurgency does not confer upon the insurgents a 
legal status under international law.”^ 


*3 During an insurrection in Cuba the Government of the United States, in 
a proclamation of the President on June 12. 1895, recognized the existence 
of this insurrection, and admonished all persons concerned to abstain from 
any violation of the neutrality law of the United States. In The Three Friends 
n66 U.S. 63) the Supreme Court of the United States (1897) decided 
that the neutrality law of the United States was applicable in spite of the 
fact that the United States Government had not recognized the insurgents 
as a belligerent power. The Court stated: “The distinction between recogni¬ 
tion of belligerence and recognition of a condition of politicul revolt, between 
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8. Recognition and Nonrecognition of Illegally Established 
Situations (Stimson Doctrine) 

Starting from the problematical presumption that by an illegal 
act no legal result can be produced, especially no right acquired 
(ex injuria jus non oritur some writers maintain that the legal 
defect may lx* curt*d, and the right, in spite of the illegality of its 
origin, acquired, by recognition on the part of other states. If, for 
instance, a state in violation of international law incorporates in 
its own territory, territory of another state, th(j illegality of the 
acquisition may be validated by recognition on the part of third 
states. Such recognition is an act quite different from the legal 
recognition of a community as a state or an individual or a body 
of individuals as the government of a state. It is not the ascertain- 
nu'iit of a legally relevant fact. It is an act by which—according to 
this doctriiK*—one state creates law applicable in the relationship 
betw(*en two other states. It is, however, more than doubtful that 
th(j unilateral act of one state can have legal effect on a relation- 

recognilion of tlu* <'xist(.‘iice of war in a material sense and of war in a legal 
sense, is sharjily illustrated by the case before us. For here the political 
d<rpartinent has not recognized the existence of a dc facto belligerent powi?r 
engaged in hostility with Spain, but ha.s reeognized the existence of ins\irrec- 
tionar>' w^jrfarc* prev ailing before, at the time, and since this forfeiture is alleged 
to have been incurred. . . . We are thus judicially informed of the existence 
of an actual conflict of arms in resistance of the authorit>' of a government 
with which the I’nited States are on tcTrns of peace and amity, although 
acknowledgement of the insurgc’nts as l)elligerents by the political department 
has not taken place; and it cannot be dcmbled that, tliis btang so, the act in 
question is applical.»lt\** The decision of the Court was based on an interpretation 
of a national law of the United Statt‘s which provided; ‘‘FAcry pi'tson who, 
within the limits of the United States, fits out . . . an\ vessel with intent that 
such vessel .shall be tanplov'cd in the service of any foreign prince or state, 
or of any colony, district or people, to cruise or commit hostilitic'S against 
the subjects, citizens or properly of any foreign priiiee or slate, or of any 
colony, district or people, w’ith whom the United States are at peace . . . 
shall be deemed guilty of a high misdemeanor, and shall be fined . . The 
dec*ision was essentiiilly based on the words “colony, district or people.” The 
Court stated: . . why should the meaning of the words ‘colony, district or 

people* be confined only to parties recognized us belligerent?” The Court 
applied national, not international, law. 

Cf. supra, p. 216. 
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ship betwc'en otli('r states. There can be ne doubt that a change 
of tlic legal relations between two states, especially a t('rritorial 
change, if brought about legally, does not need the recognition 
of third states in order to be valid; and if the change has been 
brought about illegally, it is difficult to see how it can be validated 
by the iuterf(‘rence on the part of otluT states. Besides, no third 
state is eonixH*tent uiich'r geiuTal international law to decide whethiT 
the act of one state is legal or illegal in relation to anolhcT state, 
that is to say, whc'ther one state has, or has not, violated tlu* right 
of another state. If, howevcT, tlu* effect of the recognition in ques¬ 
tion, as some writers maintain, consists only in the waive*!' of clair.is 
of the recognizing state conflicting with the right thus r(*cognizt*d, 
it is the violation of its own right which the recognizing state vali¬ 
dates by its consent called “rexognition.’' llecognition of a change 
in the legal relations of otht‘r states may have? a political (‘fleet; it 
can hard!)' have a legal <*frect und(*r g(*nt*ral international law. The 
same is true with respect to nonrecognition. 

After Japan iinaded the* (fliiiu'se province of Manchuria, the 
Secretary of State of the* United Stat(*s of America (Henry L. 
Stimson), on January 7, 1932, sent two identical noU‘S to the 
Japanese* and Cfliinese go\ernments in wliich he stated that the 
United State's “does not intend to recognize any situation, treaty 
or agreement which may be brouglit about by means (ontrary 
to the covenants and obligations of the Pact of Paris of August 
27th, 192S, to which treaty both China and Jaj^an as well as the* 
United States are parties” (Stimson Doctrine^. On March 11, 1932, 
the Assembly of the League of Nations adopted a resolution which 
declared that “it is incumbent iijwm the Meinhers of tlu* League 
of Nations not to recognize any situation, treaty or agreement 
wliich may lx? brought about by means contrary to tlu* (a)V(*nant 
of the League of Nations, or to the; I*act of Paris.” Niuther the 
Covenant of the League of Nations nor tlu* K(*llogg-Briaiid Pact 
provides tliat a change in the legal relations between two parties 
brought about illegally, can be validattxl by recognition or that 
such a change can be prevented by nonr(X.‘Ognition on the part of 
a third party. Hence mere nonrecognition in conformity with the 
Stimson Declaration or w'ith the resolution of the Assembly can 
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hiive only political, no legal effects. If, for instance, a war resorted to 
by one state against another in violation of the Kellogg-Briand 
i^act l(‘ads to a peace trc'aty in which the state against which the 
illegal war was directed cedes part of its territory to the victor, 
and if the \an(iuished state does not refuse to carry out the treaty, 
nonri'cognition of the treaty on the part of third states can hardly 
ha\'e any legal effect on the situation. 

,9. Succession of States 

Tlie territory of one state may become part of the territory of 
aiiotluT state or of sev(*ral other states when a state merges vol- 
mitarily into another or into several other states l)y tr(‘aty; or 
xvluii tlie whole territory of one state is forcibly annexed by 
another or by several other states; or when se\'eral stales establish a 
federal stat(' by a treaty, provided that the so-called component states 
rt tain no international personality at all. Th(' territory of one 
state may l)econie, by dismernlierinent, the territories of s(‘veral n(*w 
statt's, as did the territory of the Austro-Hungarian Monarchy, as a 
result of tlu‘ First World War, or the* territory of the German 
Il(*ich as a result of the Second World War. Part of the territory 
of one state may become the territory of a new state by treaty, 
as, for instance, Danzig, or the State of the Vatican City; or by 
revolution when a part of the population of a state breaks away 
and establishes, on the territory where it lives, a new state. 
l*art of llu* territory of one state may become part of the territory 
of another state by a treaty of cession or, without the consent 
of the gov(*rnm(*nt concerned, by annexation on the part of another 
state. 

When tin? territc^ry of one state bcomes, totally or partially, 
part of the t(*rritory of another state or of several other states, 
or when ihc tt*rritory of oiu? state becomes the territories of 
s(*veral new states (dismemberment), or when part of the territory 
of one* state becomes the territory of a new state (revolutionary 
separation), the (piestion arises whether and to what extent, accord¬ 
ing to g(;neral international law, the obligations and rights of the 
predecessor devolve? on the successor. This is the problem of so- 
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called succession of states. The whole territory of one state can 
become the territory of one other state, that is to say, the territories 
of two states can be considered as identical only when one state 
ceases to exist—as, for instance, by incorporation into another 
state—and, later, on the same territory, a new state comes into 
existence.**^ Otherwise, only a change of government takes place, 
which does not affect the identity of the state. In this latter case, 
no succession of states comes into consideration. In the fir.st case, 
succession of states is not excluded. But no rule of positive general 
international law stipulating succession of the new state in the 
obligations and rights of the old state can be maintained. 

The fact that the predecessor state ceases to exist—as in the 
case of the whole territory of one state becoming part of the 
territory of one or several other states, or in the case of the whole 
territory of one state becoming the territories of several new 
states—does not prevent succession. The argument, brought forth 
by some writers, that if a state ceases to exist, its obligations and 
rights cease to exist and, consequently, cannot devolve on another 
state, does not hold. For devolution of obligations and rights of 
one state on another does not imply identity of these obligations 
and rights; it means only that general international law imposes 
upon the successor state certain obligations and confers upon it 
certain rights which have the same content as certain obligations 
and rights of the predecessor. This is possible even if it is assumed 
that the obligations and rights have ceased to exist as soon as 
the state which is the subject of these obligations and rights has 
ceased to exist. 

Succession does not concern the obligations imposed and the 
rights conferred upon a state by general international law. These 
obligations and rights of the successor with respect to the territory 
in question exist by virtue of general international law directly, 
not by virtue of succession. Succession refers only to obligations 
and rights established (1) by particular international law, es¬ 
pecially by treaties, and (2) by national law, as, for instance, 
the public debts of states. It is assumed that, according to general 

Cf. the above-mentioned case of the first and the second Austrian Re¬ 
public, supra, p. 262. 
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international law, succession takes place with regard to such 
international obligations and rights of the predecessor as are 
connected with the territory which became territory of the 
successor. The latter is considered to be bound by treaties con¬ 
cluded by its predecessor with other states if these treaties es¬ 
tablished obligations of the predecessor inherent to the territory 
which became territory of the successor, for instance, obliga¬ 
tions concerning boundary lines, navigation on rivers, and the like. 
But the rights arising from such treaties also devolve on the 
successor of the state which concluded the treaty. 

It is assumed tliat in case the entire territory of one state be¬ 
comes part of the territory of another state, succession also takes 
place with regard to the fiscal property of the predecessor; and 
that in case only part of the territory of one state becomes part 
of the territory of another state or the territory of a new state, 
succession takes place with regard to the fiscal property found on 
the territory which becomes territory of the successor. Some 
writers deny that automatic succession takes place, but they 
admit that the successor may under its own law appropriate 
the property of the predecessor, for each state has, under inter¬ 
national law, the lawmaking power regarding property. If a state 
acquires the territory of another state, the former may adopt the 
property law prevailing in the territory at the time of the acquisi¬ 
tion, that is to say, it may adopt this law as its own law; or it may 
replace this law by a new law. For practical reasons, the successor 
usually allows the old law to prevail until new law is enacted;*® 
and if under the old law the state had property, the successor 
becomes the owner under this law. But in this case, too, it is 

"**In the Philippine Sugar Estates Development Company {Limited) v. 
United States (United States, Court of Claims, 1904, 39 Ct. Cl. 225) the 
court stated: "The general rule of international law in regard to all conquered 
or ceded territory is that the old laws c*ontinue until repealed by the proper 
authorities.'* There is no such rule of international law. If the old law con- 
tiniies it is only because the successor state by virtue of its legislative power— 
tacity or expressly—allows the old law to continue as its own law, i.e., the 
law of the succeeding state. Although the content of the law may remain the 
same, its reason of validity has changed. It is now valid on the basis of 
the constitution of the successor .state, whereas it was valid previously on the 
basis of the constitution of the predecessor state. 
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under its own law that the successor becomes the owner of the 
property of its predecessor. This \ i(‘w seems to lx* more correct 
than the one according to which succession to the proj)erty of the 
predecessor takes place automatically, under international law.’’^ 
As far as the del)ts of the predecessor are coiKcrncd, succession 
takes place only when the whole territory of a state* be'ce)me‘s part 
of the territory of another state or of se\'t*ral e)ther stales, or if 
the territery e)f one state* beronu‘S the territe)ry of several new 
states, and with regard te) those debts only the creditors e>f which 
are natie)nals of anoth(‘r than the succ(*eeling slate. Then their 
home state* is entitled to claim that the succt^ssor takes e)ver the*se* 
debts.W'lien the te'rritory bc‘conu^s territory e)f more tlian one* 
state? and hence there are seveTai successors te) the fiscal prope*rty 
of the pred(*cessor, the rule is tliat preipeirtionate parts of the 


In German Sciilers in Poland ( Piihlie'ations of the PiTin.incnt Court of 
Internationa] Justice, 1923, Se’rios B, \o. 6) the Court was askc'd to uivt* an 
advisory opinion concerning tiu- riuestion as to \shclhcr Poland as the' suc¬ 
cessor to territor\' ceded by Germany was obliged to respi-ct certain rights 
acquired under (^criiian law by colonists who. formerly German eiti/ens, were 
domiciled in the ceded t(‘rritor\' and had aeejuired foolish nationality. 'Pin 
Goiirt staled; “Private rights at.qiiired under existing law do not eease on a 
change of soxereignty.*' This holds true only if the law dot's not change. Th - 
.stalenn'iit continues: “.\o one d«?nies that the German (iivil Law, both sub¬ 
stantive and adjective, ha.s continued w^ilhout int(’rruptioii to ojM'rate in the 
territor>' in que.sthjn. It can hardly be maintained that, altliough tlie law 
survives, private rights acquin*d under it have perislu'd. Such a contention i> 
based on no principle and would bf* contrary to an almost universal opini<!!i 
and practice.’* The Ca)urt did lait consider the question “wliether and under 
what circumstances a State may modify or canet^l private riglits by its sovereign 
legi.slative power,” because: the Court was dealing with the obligations 
Poland had under a special treaty, signed at Versailles on June 28. 1919; and 
it was with reference to this treaty that the Court lield that i’oland was 
obligf'd to respect the rights in question. 

In the Robert F. Brown Claim (Nielscm’s Beport, pp. 162-202) the 
Anglo-American Claims Arbitrary Tribunal, 1923, held that a state (Great 
Britain) wdiich by conquest annexed the entire t(Tritnr>' of anrXher .state (the 
South African Republic) is not obliged to repair a damage caused by an act 
of the extinct state. The same principle was applied by the. tribunal iu the 
Hawaiian C'lairns, 1925 (.\i(‘lsen’s Beport, p. 160) with rf:.s])eet to a ea.se of 
contractual incorporation of the entire territory of a state (Hawaiian Republic) 
into the territory of another state (United States). 
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cU‘l)ts must be taken over by the different successors/*-' This, how¬ 
ever, is not possilde without an agreement entered into for this 
purpose l)y tbi' successor states. 

In llu* Austrian lltnpin' {Snrrrssion) Cast: (Anniuil Digest 1919-1922, 
Cast* \c). .‘19) the Austrian Constitutional Court {V(:rfa.ssmifisfi<‘riclitsh(ff 
1919, disrnissrd tin: atti(jn of a It-aclurr against tlit' Ministry of Kclucalion for 
]^a\'in(*nt of f(‘rtain ])onns<*s <lu<‘ to lain for Ins work as l(*a(luT of g\innastics 
from (X'tobrr 1, 1917, to tlir riitl of Septeinhrr, 1918. Tin; crourt held that tin* 
flaiin was one* against llu* Austrian Kiiipir<‘, which state was now dt fimet. 
“In die Vcrrilory of du* Austrian SlaU* du>TC Viavc arisen national Slalt's—new 
Slates which arc not successors of the oltl Stat<‘ and liable for its obligations, 
ll is tru(‘ that according to the* principles of inteniational law in cases in 
which a territory is ceded by one State to another or wht'ii seve-ral Slates arise 
uiil of one State, the Stale ac(|uiring the lerritor\’ or the m‘W Stat<*s an* bound 
to take over an appropriate part of the obligations of the former State in 
proyiorlion to thf* a.ssets which it or they have taken ovi*r and whicli ha\ e lieen 
t reated as tlie re.sult of tin* activity or under tht* protection of the former Stalt*. 
llowcNer, ill iudi\’itlual t.ases both the taking over of the liability and tlie 
extent to which it has been taken over must bt* detcTinined by international 
agreement-in this ease lietwet'n the national States in tlie former .Austrian 
territory, loir this purpose tlu*re had b<*en set up a Litpiidation (anninis.sion 
eoiiipo.sed of n presentalives of tho.se States and entrusted with tin* function 
of determining the stall? of the a.ssets and liabilities. Only after the share of 
liability of llu* German Austrian Republic has been determined will the plain- 
till be entitled to firing an action.'’ 






CREATION AND APPLICATION 
OF INTERNATIONAL LAW 



A. THE CREATION (SOURCES) OF INTER¬ 
NATIONAL LAW 

J. The Concept of "Sowar of Law 

“Sources'’ of Uiw is ii figurative and highly andnguous expression. 
It is used not only to designate the difFer(*iit methods of creating 
law but also to characteri/.c lh(‘ reason for the validity of law, 
and especially the ultiinati* reason. Hut, in a widcT sense, every 
legal norm is a sonre(‘ of that other norm the creation of which 
it regulates. It is a eharacleristic element of the law in general, 
and hence also of international law, that it regulates its own 
creation. It is especiall)' the funetion of a constitution to regulates 
the er(‘ation of gent‘ral norms. I'he cn'ation of general norms by 
special organs within natioiuxl law is called legislation. The con¬ 
stitution of a state determiiu*s the organs and th(‘ procedure of 
legislation, (aaieral international law or the coimniinity constituted 
by general international law also has its “constitution.’' I'he con¬ 
stitution of the int(Tnational coinmnnily is the set of rules of 
international law which regulate the cri*ation of international law, 
or, in other terms, which determine the “sources" of international 
law. 

Tlie norm which regulates the cn'ation of other norms is 
“supcTior" to the norms \\'hich are created according to the former. 
Th(^ norms created according to the provisions of another norm 
are “inferior" to the latter. In this .sen.se, any superior h'gal norm 
is tin? source of the inferior h'gal norm. Thus the constitution 
of a state is the source of the statutes created on the basis of the 
constitution, a statute' is the .sourc'c of tlu' jiulic’ial decisions based 
then'on, a judicial decision is the source of the duty it imposes 
upon the party, and so on. 

Traditional jurisprudence opposes the fimclion ol creating law 
to the function of applying law. It considi'is the function of 
judicial organs only as application of law-, and the function 
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of legislative organs only as creation of law. But the creation 
of an inferior norm is at the same time the application of the 
superior norm determining the creation of the inferior norm. In 
applying the constitution, the legislative organ creates the gen¬ 
eral norms contained in a statute; in applying the statute, the 
judicial organ creates an iudi\'idual norm implied in its decision. 
Creation and application of law are only relatively, not absolutely, 
opposed to each other. In regulating its own creation, law regu¬ 
lates also its own application. By “source’ of law not only the 
methods of creating law but also the methods of applying law 
may be understood. 

Finally, the expression “source” of law is used also in an entirely 
nonjuristic sense. One thereby denotes all those ideas which 
actually influence the law-creating organs, for instance, moral 
norms, political principles, legal doctrines, the opinions of juristic 
experts, and so on. In contradistinction to the previously mentioned 
sources of law, these sources do not as such have the character 
of law; they do not have any binding force. 

The ambiguity of the term “source” of law seems to render the 
term rather useless. Instead of a misl(‘ading figurative expression, 
one ought to introduce an expression that clearly and directly 
describes the phenomenon one has in mind. 

2. The So-Called *'Gaps” in the Law 

In this treatise, by “sources” of international law the methods 
of creating international law are meant. Wlicreas the two princi¬ 
pal methods of creating national (municipal) law are custom 
and legislation, the two principal methods of creating international 
law are custom and treaties. Custom is the older and the original 
source of international law, of particular as well as of general 
international law. At present, treati(\s play an important part in 
the development of international law. Hence the international legal 
order is composed of norms created by custom—customary inter¬ 
national law—and norms created by treaties—conventional inter¬ 
national law. General international law is customary law. There 
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is no treaty to which all the states of the world are contracting 
parties.' 

In the application to concrete cases, particular conventional 
(or particular customary) law precedes general customary law. 
If there is no treaty (or particular customary law) referring to 
the case, rules of general customary law apply. That neither con¬ 
ventional nor customary international law is applicable to a con¬ 
crete case is logically not possible. Existing international law can 
always be applied to a concrete case, that is to say, to the ques¬ 
tion as to whether a state (or another subject of international 
law), is or is not obliged to behave in a certain way. If there is 
no norm of conventional or customary international law imposing 
upon the state (or another subject of international law) the 
obligation to behave in a certain way, the subject is under inter¬ 
national law legally free to behave as it pleases; and by a decision 
to this effect existing international law is applied to the case. 
But this decision, though logically possible, may be morally or 
politically not satisfactory. Only in this sense are there “gaps” 
in the international as in any legal order. 

The assumption that the law-applying organs are authorized 
to fill such gaps, by applying to the particular case norms other 
than those of existing conventional or customary international 
law, implies that the law-applying organs have the power to 
create new law for a concrete case if they consider the application 
of existing law as unsatisfactory. From the point of view of legal 
positivism, such a law-creating powder must be based on a rule 
of positive international law. Whether there exists such a rule 
of general international law is doubtful, although many wTiters 
take it for granted that there are gaps in existing international law, 
and that the states or international agencies competent to apply 
international law are authorized to fill these gaps.® But they 

^ As to the question as to whether the Charter of the United Nations, a treaty 
to which not sill the states of the world are contracting parties, has the character 
of general international law, cf. supra, pp. 247f. 

^ The Tribunal of Arbitration in the dispute between the United States and 
Norway (1922) (17 American Journal of International Law [1923] 384), re¬ 
ferring to H. Lammasch, Die Rechtskraft intcmationaler Schiedssprueche 
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suppose that these gaps consist in the cases to which the existing 
law logically cannot hi' applied because tluTC is no nih' in ('xisting 
intenialioiial law wliicli refers to tlieni. I’hat thi'ri' is no rule 
referring to a case can only mean that tlu're is no ruli* imposing 
upon a state (or another subject of international law) the obliga¬ 
tion to behave in this case in a certain way. Hi' who assumes that 
in such a casi' the existing law cannot bi' applied ignort's the 
fundamental principle tliat wliat is not legally forbidden to the 
subjects of the law is legally pi'rmitted to tliem. The rule autlior- 
izing the law-applying organs not to ap])ly ('xisting law fait to 
cn ale new law in case the aj^plieation of (‘xisting law is, though 
logically possible, morally or politically unsatisfactory, confers 
an extraordinary lawmaking powiT upon thi* law'-ap]ilying organs. 
It is doubtful whether the waiters who adlu re to thi' traditional 
doctrine' of '‘gaps in international Uav’ are aware ol tlic conse¬ 
quence of this doctrine when they maintain the existence of rules 
of genera! international law conferring upon the states and agi'n- 

( 19.13.), p. 37, stated that “tlic arbiter shall dei idt' iii accordaiue with <Mjnit>\ 
cx (W(fW) ct httno, when p<».silivc riih's of law arr lackint: . . . In t^rrat 
Britain iEa-^tcrn Extension etc. Tel<'f:raph Co. C'laim) r. Vuited Stairs 
(L’nited Stales-Cireal Britain, Claims Arbitration, 1923; Nirlson’s Jteport, p. 73) 
till! tribunal stat(‘d: “Evni assumiri.i: that thm* was . . . no trraty and no 
specilic nilo of inlrrnational law forinnlatid as the expression ot a universally 
reeognizeil rule g()verning the ease .... it e;innot be said that tla re is no 
prineiple of inlornational law applicable. International law, as well as dojn»“stie 
law, may not contain, and fjenerally does not contain, e.\pn.*ss rules decisive* 
of particular cases; but the lunclion of jurisj)rudc‘nc'c* is tf» resolve* the conflict 
of opposing rijihls and interests by applyinji, in default of any specific provision 
of law, llie eijrollaries ol general principles, and so to liiid~e\actly as in tlu.* 
inathejuatical sciences—the solution of tlic^ jirobicrn. 3'his is the method of 
juri.simidence; it is the method by wdiieh the law' has been gradu.ally e\'olved 
in every country n*sultiri.g in the definition and settlement of legal relations 
as w’cll between Stat<.*s as bi^tween private* individuals.’* If lliii court do(\s not 
apply the ruh*s of positive international law, hut “thi? corollari(*s of general 
principles,” the* court (.•nsites new law for th«‘ case at hand, wh<*lhiT thc^ 
“principles” are present(?d as generalizations of ivxisting rules of int(.*niati()na1 
law or as general principles of law in the sense of Article 38 (c) of ihir 
Statutcj of the International Court of Justice. But the tribunal declared also 
that “thtr duty of this Tribunal . . . is not to lay down new rules. SiK*h rules 
f.'ould not have retroactive effect, nor coultl they be considered as b(*ing any¬ 
thing more* than a personal e.\pr(\ssion of etpinion by members of a particular 
tribunal, deriving its authority from cailv two Governments.” 
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cies compel cut to apply international law the powt.T to fill the gaps. 
There can be no doubt that such a power may be conlerrecl 
upon a law-applying organ by a treaty. It is Iroin this point 
of view tliat the provision of Article 3(S of the Statuti; of tlie Inter¬ 
national (^ourt of justice is to be understood: that the C-ourt 
"wliose function is to decide in accordance witli intcTiiatioiial law 
such dis'imtcs as arc* submittc^d to it, shall apply” not only con- 
\'(Mitional and customary international law but also “the general 
priuci]^les of law rt‘cogni/.c'd by civilizi'd nations.'’ Thc^st* “general 
])riuciples of law” are probably supposed to be a supplementary 
source ol internalioual law, to be applied if tlie two cithers— 
treaty and custom—cannot be applied. - 


3. Custom 

a. Custoniarij and statutory law. Caistomary law is law creatt^d 
by custom. Caistom is a usual or habil\uil course of action, a long- 
i\stal)lishcd practice; in international relations, a long-establislied 
practice* of state's. But the' frc*c|iu'ncy of conduct, the* fact that cer¬ 
tain actions or abstentions ha\e rc*pc’atc‘dly been performed during 
a ccTtain pc'iiod of time, is only one clc'ment of the law-creating 
lact called custom. Tin* sc'cond elcmc'Ut is the fact that the indi¬ 
viduals whose conduc't constitutes the custom must be com inced 
that thc*y fulfill, by their actions or abstentions, a duty, or that 
lliey exercise a right. Thc»y must believe that they apply a norm, 
hut tlicy ncc'd not believe* that it is a lc*gal norm which they apply. 
Thc'y have to regard tlu*ir conduct as obligatory or riglit. If the 
conduct of the states is not accompanied by the opinion that this 
conduct is obligatory or right, a so-called “usage,” but not a law- 
creating custom, is establislmd. 

The basis of customary law is the geiuTal principh* that we 
ought to behave in the way our fellow nu*n iisualK’ bcha\e and 
during a certain period of time iisc'd to beha\(*. It this principle 
assumes tlu^ character of a norm, custom bec*om(*s a law-creating 
fact. This is (he ease in the relations betwt*cn slates, lien* custom, 
i.e., a long-established practice of states, creates law. Caistom 


y Cf. infra, j)]). 393f. 
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creates law just as legislation does. There are two differences 
between legislation and custom: (1) Legislation is conscious and 
deliberate lawmaking—men who legislate know that they are 
making law and intend by their activity to make law; custom 
is unconscious and unintentional lawmaking. In establishing a 
custom, men do not necessarily know that they create by tlu'ir 
conduct a rule of law, nor do they necessarily intend to creatt' 
law. The rule of law is the effect and not the purpose of their 
activity. (2) Legislation is lawmaking by a special organ insti¬ 
tuted to this end, according to the principle of division of labor, 
this organ being different from and more or less independent 
of the individuals subject to the law created by the organ. Cus¬ 
tom is lawmaking by the individuals themselves wdio are subject 
to the law created by their conduct. The individuals creating 
the law and the individuals subject to the law are at least partly 
identical. Custom is a decentralized—legislation a centralized— 
creation of law. The law created by legislation is usually called 
statutory law. 

Legislation is not the only sort of conscious and deliberate 
lawmaking by special organs. Another kind of conscious and de¬ 
liberate law-making by special organs is the creation of law by 
decisions of courts, A treaty (contract in national law-) is also 
conscious and deliberate lawmaking; but it is law-making not by 
special organs. The individuals w'ho make the treaty (or the 
contract) that is, the contracting parlies, are in principlt! iden¬ 
tical with the individuals w-ho are subject to the norm creatt'd 
by the treaty (or contract). In this point there exists a ct?rtain 
similarity between custom and treaty; the difference is that the 
latter is conscious and deliberate—the former, unconscious and 
unintentional—lawmaking. 

b. Custom as a law-creating fact. The opinion that cust()m is a 
law-creating fact, howtwer, is not generally accepted. Some w-riters 
maintain that custom is not able to create a legal norm; it is only 
an evidence of the existence of a legal norm. According to this 
theory, custom has only a declaratory, not a constitutive character. 
This theory has obviously influenced the Statute of the Perma¬ 
nent Court of International Justice. Article 38 of this statute, which 
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is identical with Article 38 of the Statute of the International Court 
of Justice, dt^termincs the sources of international law to be applied 
by the Court, It runs as follows: "The Court . . . shall apply: a. 
lnt(Tnational conventions, whether general or partieular, establish¬ 
ing rules expressly recognized by the contesting States; b. Inter¬ 
national custom, as evidence of a general practice accepted as 
law . . . 

I’he doctrine that custom docs not cnnite law but is only an 
c\'icU‘nce of the existence of a legal norm prcsuppos(‘s that this 
norm is created by another fact than custom, that the true ereator 
of law stands—so to speak—behind custom. But who is this true 
ereator of law? To this cjiiestion different answers are given. Ac¬ 
cording t(j the doctrine of the liistorical school, which was very 
influential in Germany during the nineteenth century, national law 
is created In* the national spirit (Volksgeist)-, a custom, the' fact 
that men usually behave in conformity with a cc^rtain rule, only 
indicates that lliere already exi.sts a gtmeral legal norm as the 
product of the national spirit's invisible and m>'steiious activity. 
The most outstanding representative of this school, F. K. von 
Savigny, consistently denied any competence of the state to legis¬ 
late.' According to a .school of sociological jurisprudence which is 
pre\'ailiiig in France, "the true law," the "oI>jecti\'e" law (droit 
objcclif), is created by a fact which this school calls "social 
solidarity" (soUdarite sociale). Consec|uently, as e.g., Leon Duguit, 
a typical representative of this school maintains,*' any act or fact 
w’hich seems to create positive law, be it legislation or custom, 
is not true creation of law but a declaratory statement (constata- 
tiori) of a legal norm previously created by social solidarity. Po.si- 
tive law that is not in conformity with the "objecti\e" law, the 
product of social solidarity, has no chance of becoming effective. 

Neither the existence of the Volks^cist nor that of the soUdarite 
sociale can be proved in a scientific w^ay. Both are assumptions 
of social metaphysics, the purpose of which is to present moral- 
political postulates, based on subjective value judgments, as ob- 

^ Fri<*drich Karl von Savigny, Vom Beruf unscrer Zeit fuer Gesetzgehung und 
Rechtswissenscfiaft (1815). 

^ Leon Duguit, LStat, le droit obfectif, et la lot positive (1901). 
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jecthely valid priiK‘i^)Ies. In this r(\sp('ct the German doctrine of 
the Volks^cist and the French doctrine of the solidaritc sociale 
as the true creators of tlie law arc xery similar to the natural-law 
doctrine, which was the dominant philosophy of law ilurinjj; the 
sexenteenth and ('iu;ht(’enth centuries and xvhich has still some 
influence on the juristic thinking of our time. According to this 
doctrine" there exists, })elinKl and above the positive' laxv, <ais- 
tomary or statutory, an absohitelx' just laxv xxhich can lx* deduced 
from nature—the nature of man. the nature of socit'ty, or even 
the nature of things. It is nature xvhich as the supreme h'gislator 
creates the true, the “natural" law, and it is from this natural 
law that all i^ositixe law deriv(‘s its xalidity. Hence custom, l(‘gis- 
lalion, treaties, i.e., the sources of positive* laxv, cannot produce 
true law, they only re[)roduce laxv xvht‘n their product has binding 
force. It is with respect to the nature of these* sources of laxx' that 
the natural-law doctrine is opposed to l(‘gal positivism, xvhich con¬ 
siders custom, legislation, and treaties as law-cri*ating fac'ts." 

The natural-law doctrine is ba.se'd on tlie* illusion that it is 
possible to obtain from our insight in nature, that is, from our 
knowledge? of facts, a knowledge of xvhat is riglu and wrong. 
To infer from that xvhich is that xvhich t)ught to be is a logical 
fallacy. Hence the most contradictory principles liave Ix'cai de- 


»-Cf. supra, pp. 1491., 211. 

" 'riu* aiiliig()ni.sni of tlir natiiral-law cloclriric and legal pn.silivisrn in the 
field of international law app<^ars in dcc-isions ol two AnuTicran courts, UMidcrcd 
with respect to the question as to wlurthcr trade on the s(^a is lV»rl)iddrii 

by general intcTnalional law. 'Fhc one is a decision of the I’nitf'd .Stales Circuit 
C'ourt in the case United Slatrs t;. Ttia Schooner La jrnne Ku^vnic ( 1822, 
2 Mason’s Reports 409), the other the decision of the United Stales Supreme 
Court in the (rase The Antelope (1825, JO Whealon 60). In tin* first ca.se the 
court stated that a traffic such as sla.ve trade, whith “is unnecessarj', unjust, 
and inhiunan,” cannot lie “coiinleiiariec’d by the external law <»f natuu', on 
which nrsts the Jaw of nations*’; that “no practice whatsoever can obliterate 
tlui fundamental distinction Ix'tween right and wrong, and that every nation 
is at liberty tf» aj)ply to another the eorreet principle, whc'never both nations by 
their pubJie aets reecuh; from such praetiei?, .and admit the inju.stice cjr 
eni(‘lty of il.“ Tlie court dtrclared to be Ijoiind “to consider tlur trader an 
offense against thtr universal law of soei(?ty,’* which, probal>ly, nuains tlie 
law of nature. In The Antelope Case th( Court declared that the slaves trade, 
although “contrary to liar law of nature,” is not ilhrgal under international laxv. 
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diiccd from nature as rules of “natural law,” wliieh, in truth, are 
nothing but maxims, differing according to the moral-political 
cr(^(»d of their autlior. It stands to reason that any lawmaker 
is determiii(?d in his activity by such maxims. Hence it is quite 
understandable that principles presented by writers such as Gro- 
lius,'' Pufendort,'' Vatlel,"' and others, as natural law allegedly 
deduced fnnu the nature of the state t)r the international com¬ 
munity,*’ were of decisive influenee on the practice of states by 
which customary international law has been develo])ed. 

c. Comniou consent as basis of international law. In answering 
the (luestion as to the fact by which tlu^ caistomary' rulc\s of inter¬ 
national law arc‘ crc‘atc*d or—what amounts to the sanu^—in desig¬ 
nating th(‘ iac‘t on wliich general intcTiiational law, which is 
customary law, is based, mod(*rn writcTs acKocatc' a \ ie\v which 
is liardly diUcrc'iit frojii a natural-law doctrine. They maintain that 
customary intt'rnational law is cremated 1)\' tlu' common consc'nt 
of tlu' state's; and since tliere is no express manifestation of this 
c*ou.s(‘nt, a tacit c'onsent is a.ssuTued. 

(1) C:US'l()MAaY LAW lUNDlNC; 0\ STATLS WlllCn HAVK NCTl PAR- 

Ti(:irAi i':i) ix i iil lsi AnLisiiMEN'r or tiik law-creating ctstom. 
The a.ssuniption that such a consent has actually been gi\’en by all 
the states is a political fiction of exactly the same nature as the 
assumption of the (German historic'al school that the “national 
spirit” actually creates the law, or the assumption of the French 
sociological serhool that the “social solidarity” creates it. Iiitc'r- 
national custojuary huv could be* interpreted as created by a con¬ 
sent of the states only if if were possible* to pro\e that the custom 
w'hic:h (evidences the existence of a norm of international law is 
constituted by the acts of all the states which are bound by the 
norm of customary law, or that a norm of customary law is binding 

^ Cf. s'upra^ l)p. 26, 219, 22-4. 

” SaiTiiifl Piifrndurf, Dc jure naturae et ^eniitim. libri oi lo (16SS). 
supra, j). 35. 

Wlu'iiton, Elements nf IntcrnatUmal Late (1866) (Classics of 
International Law No. 19 11936]), p. 20, defines international law as “those 
rules of coridnel which reason deduces, as consonant to justice, from th(’ nature 
of the society e.xisting among independent nations; with such definitions and 
modifications as may be established by geiiend consc'nt." 
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upon a state only if this state by its own acts participated in 
establishing the custom in question. Since general international 
law is customary law and since it is binding upon all states of 
the international community, it would—according to tlu' theory 
that custom is a tacit consent—be necessary to prove that all the 
states of the international community have consented to all the 
norms of general international law by their actual coiuhict, by 
participation in the establishment of the custom which evidences 
the law. Such a proof is not required by international law and 
is in all instances excluded where general international law is 
applied to states which never had the opportunity to participate 
in the establishment of the law-creating custom. 

Let us suppose that a state which has no access to the s(^a, and 
never had such an access, by a treaty acquires a territory situated 
between its old territory and the sea. Now th(? state has become a 
maritime (littoral) state; it has ports and ships—commercial as 
well as warships—and a maritime flag under which these ships 
sail. Previous to the acquisition of the new territory it had no 
opportunity to apply the norms of maritime law, that is, the norms 
of customary international law regulating the conduct of slates 
on the .sea. It had no opportunity to contribute, by its actions, 
to the custom by which these norms of international law have been 
created or—according to the theory in question—by which the 
existence of the norms is evidenced. If these norms of international 
law are considered to be applicable to the state concerned from 
the very beginning of its becoming a maritime state, these norms 
of customary international law cannot have been created by all 
the states upon which they are binding. 

Another striking instance is the birth of a new state. The new 
state obviously had no opportunity to participate in the establish¬ 
ment of the custom by which all the norms of general international 
law have been created, norms that existed long before the new 
state came into existence. If the new state is considered to be 
subjected, from the very beginning of its existence, to the norms 
of general customary international law, then these norms cannot 
have been created by a common consent of all the states. 

Finally, the custom by which a norm of general international law 
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is created, a norm which is binding upon all the states of the inter¬ 
national community, is not necessarily a long-established practice 
of all the states. A long-established practice of a great number of 
states, including the states which, with respect to their power, 
their culture, and so on, are of certain importance, is sufficient. 
Hence customary law cannot be interpreted as created by the 
common consent of the members of the international community. 

However, it may be assumed that international law is binding 
upon a new state, which has not participated in its creation, only 
if this state has recognized the pre-existing customary international 
law as binding upon itself. International law requires, it is true, 
that the new state be recognized by the old states in order to 
be a state in the sense of international law.^" But, as pointed out, 
international law does not require that international law be recog¬ 
nized by the new state in order to be binding upon it. Hence 
international law may be applied to the new state even if the 
latter has not recognized this law as binding upon it. The state¬ 
ment tliat international law is applicable to a state only if it is 
recognized by this state is not based on a norm of international 
law; it is an assumption made on the basis of a definite view of 
the relationship between international law and national law, the 
view according to which international law is binding only as part 
of national law. This view is, as we shall see later,'” not impossible. 
But to assume that international law is actually recognized by all 
states is a fiction. If it is assumed that international law is binding 
upon a state only if it is recognized by this state, it is incon¬ 
sistent to apply international law to a state without a proof of 
such recognition, and to admit that a state cannot, by nonrecogni¬ 
tion of international law or by withdrawing its recognition, prevent 
the application of this law. 

(2) CUSTOMARY INTERNATIONAL LAW AS BASIS OF CON\TNTIONAL 
INTERNATIONAL LAW. Treaties are a second source of international 
law. This method of creating international law will be considered 
in the following section.'^ Here it should be pointed out only that 


Cf. supra, pp. 264ff. 
« Cf. infra, pp. 435ff. 
i*Cf. infra, pp. 317ff. 
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a treaty is an agreement between two or more statt's Ijy wliieli 
the expression of their eommon eonsent coneerning a mutual 
behavior is established. By this agreement i\ norm is created imjios- 
ing obligations and eonf(Tring rights upon the contracting parties 
relating to the mutual behavior about which they agree. Hence, 
in principle, a trc*at\ ereal(\s law onK' for the (‘ontraeting partic's. 
That a trc'aty is a law-creating fac't, that by a treaty oldigations 
and riglits are estal)lislu'd, or, in othcT tcTins, that a tn^aty has 
binding force, is due to a rule of customary international law whicli 
is usually expressed in the fonnula })acta stnU servanda. This rule' 
is tlu‘ reason for tlie \alidity of trc'aticvs, and hence th(‘ ‘\source' 
of all the law created by trcatic's, tlu' so-called conventional 
inteniational law in contiadistinction to customarx international 
law. With re.spc‘ct to its reason of validity, the cjaiventional intcT- 
national law is inferior to the' customary intcTuatiotial law. 'Ihc' 
latter repr(‘st‘nts a In'gher lex'cl in the hicTarchical structure of the 
international legal ordcT than the former. 

What, hovv('\t‘r, is the reason for tlu‘ \iilidity (»f customary inter¬ 
national law? Whx* has a rule of customary international law bind¬ 
ing force? TIk* binding force of customary international law’ rc\sts 
in the last rc'sort on a fundamental assumption: on the hypothesis 
that international custom is a law-creating fact. This hy])othesis 
may be callcxl tlu' basic norm. It is not a norm of positive law^; 
it is not createc; by acts of will of human beings; it is presi.ipposc?d 
by the jurists interprehng I<\gally the conduct of states.’’* 

( 3 ) TlUi: DOCTRINE OF SOCIAL CONTRACT IN INTERNATIONAL LAW’. 
There is, however, another theory, mentioned before, according 
to w’hich customary int(.*rnational law is valid bc‘cause it is l)as(Hi 
on the recognition and thus on the consent of tlic states which are 
bound by its norms. Hence, there is according to tliis doctrine' 
no essential difference betweei? cu.stomary international law and 
conventional international law, i.e., law established by treaties, as 
far as their basis, the rca.son of validity, is conctnnc'd. A treaty is 
binding upon the contracting parties because both of them have 
consented to the norm created by their agreement. The basis of 
the treat>% that is, the; r(?a.son of validity of the conventional 
~~^^'cCinfra, pp. 40Sfl[!’ 417f. .... . . 
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norm, is tlio common consent of the contracting parties. IJnl why 
is tlu? common consent, and only the consent, binding upon the 
contracting stales? The fundamental principle which is at the basis 
of this theory is the principle of individual liberty, w’hich in the 
relation bet\ve(*n states is called sovereignty. It is the principle 
usually present<?d as a ruh^ of natural law, according to which an 
individual can be bound only by his own w'ill, for the individual 
is by his very nature free. Hence it is impossible to ()l)ligate an 
individual against his owm will. When the individual lives together 
w'ith oth(‘r individuals, and when it is necessary to regulate the 
mutual behavior of the individuals, the only way in wliich a social 
order c;an he establislied is a contract concluded between the free 
individuals. They are bound by this contract, for this contract is 
based on then’r common consent. This is tht‘ doctrine of social con¬ 
tract derived from the idea of individual liberty. It is an essential 
(‘leiiK'nt of the natural-law doctrine and presented in a classical 
form by the Fr(‘nch philosojdier Ji‘an jac(|ues Rousseau."’ 

This doctriiKN wlien applied to tli(‘ stales and their mutual rela¬ 
tions, presents itself as th(' dogma that th(' states by its very nature, 
is sovereign, aiul conseqmaitly can be bound by a norm regulating 
its behav ior only if it con.st'iits to this norm; that means, if mutual 
b(‘havior of tin* states is in (pieslion, only by a treaty. 

In order to harnioni/(* the exi.slenc(? of customary international 
law- with tin's doctriiii\ and to maintain the idea of the sovereignty 
of (he state, it is nec(\ssary to assume international customary law 
as binding upon the .stat(\s only if directly or indirt^ctly recognized 
by tlann, or, which amounts to the same, to maintain that the bind¬ 
ing force of general customary international law is based on the 
common con.s(Mit'' of, or on a treaty tacitly entered into by, the 

J;k<iik‘.s Hoiissrau, Conirat social (1762). 

In Wifst Hand Central Cold Mining Co., Ltd. v. The Kin^ (1905 Law 
lif'porls 2 King’s Bench Division 391) the Canirl stated: “Tlicrc is an esjicn- 
tial dilfcrtmcc, as to ctTtainly and definiteness, between municipal law and 
a system or l)ody of nih's in regard to international eondiKt, which, so far 
as it (exists at all (and its existence is a.ssiimt'd by the phrase ‘international 
law’), rests upon a consensus of civilized States, not expre.ssed in any code 
or pact, nor )>osse.ssing, in ea.se of disputt*, any authorized or authoritative 
interpreter; and capabh', indeed, of ])roof, in the abst'net’ of some express 
international agn;emen(, only by evidena^ of usage to be? obtained from the 
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members of the international community. Just as the natural-law 
doctrine maintains that the state, the national community, is based 
on a social contract entered into voluntarily by the individuals 
belonging to it, so most of the writers on international law main¬ 
tain that the international community is based on a contract, i.e., 
the common consent of the states belonging to this community. 
According to this doctrine the basic norm of customary interna¬ 
tional law is identical with the basic norm of conventional inter¬ 
national law; that is to say, the principle pacta sunt servanda, as a 
rule of natural law, serves as the basic norm of the whole legal 
system we call international law. The essential function of this 
theory is to maintain the principle that a state can be legally bound 
only by its own will, and hence by its consent to the norms regu¬ 
lating its behavior. In this way the theory maintains the dogma of 
the sovereignty of the state. 

Although this theory is nothing but a variety of the old natural- 
law doctrine of the social contract, long ago abandoned in the 
field of national law, it is still applied in the field of international 
law and is advocated by many outstanding internationalists. Its 
fundamental assumption, "the common consent of the states, the 
members of the international community” is exactly the same fiction 
as the social contract of the natural-law doctrine; and the states, 
subjected to international law, are, by their very nature, no more 
"sovereign” than the individuals, subjected to the national legal 
order, are, by their very nature, “free.” 

Some writers advocating the doctrine of the common consent of 
the states as the basis of international law became aware of the 
fact that general international law is binding upon many states 
which never, expressly or tacitly, consented to it. Consequently, 
they modified the doctrine by maintaining that by “common con¬ 
sent” they mean only the tacit consent of such an overwhelming 
majority of the members of the international community that “those 
who dissent are of no importance whatever and disappear from 
the view of one who looks for the will of the community as an entity 


ac?tion of nations in similar cases in the course of their histor>'. It is obvious 
that, in respect of many questions that may arise, there will be room for 
difference in opinion as to whether such a consensus could be shown to exist.*' 
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in contradistinction to the wills of its single members.”'" It is 
quite interesting to note that this is the old fictitious distinction of 
Jean Jacques Rousseau between volonte generalc (“general will”) 
and volonte dc tom (“will of all”), a distinction made to the effect 
to interpret a majority-vote decision as the will of the whole com¬ 
munity. By so doing Rousseau tries to maintain the illusion that 
the individual, although subject to the “general will,” remains 
“free” even if he has voted against the majority. But if just one 
single member of the community does not consent, there is no 
common consent; and then it is a fiction to maintain that all indi¬ 
viduals are free. In reality, the dissenting member does not “dis¬ 
appear.” If only the overwhelming majority of states consent, the 
statement that there is a common consent and the presupposition 
that all states are sovereign are fictitious. 

It is certainly possible to assume that a state is bound by inter¬ 
national law only if it recognizes this law as binding upon it, just 
as it is possible to assume that an individual is bound by national 
law only if he recognizes this law as binding upon him. In other 
words, it is possible to proceed from the assumption that the state 
is sovereign, i.e., the highest legal authority, just as it is possible 
to start from the assumption that the individual is free and hence 
can be bound only by his own will. But then? is hardly a writer 
ready to accept all the consequences of such an assumption. 

4 . Treaties 

a. General remarks. (1) concept of treaty. A treaty is an agree¬ 
ment normally entered into by two or more states under general 
international law. If only two states are the contracting parties, 
it is called a bilateral treaty, if more than two states are the con¬ 
tracting parties, a multilateral treaty. An agreement is an act of 
coming into accord, or the state of being in accord—accord of 
opinion or will. A treaty is an accord of will. The accord must be 
manifested by signs, spoken or written words. A treaty is a mani¬ 
fested accord of the will of two or more states. The “will” of the 
state is expressed by an individual acting in his capacity as organ 


Oppenheim, op. cit. I, § 11, 
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of the state. Tho national as \vi*ll as tlu' international It'gal order 
aniK'xes legal effects to the manifestc'd accord of will of two or 
more persons. \Mi('n it is tlie national legal order that makes this 
accord effective, we speak of a contract: wlu'n it is the internatioVial 
legal order, we sjK'ak of a treaty.^'' Soiiu'times a treaty is called an 
international agreement, a conxention, a protocol, an act, a declara¬ 
tion, and the like. ITowexer, the name is of no importance.''* 

A treaty, like a contrac-t, is a legal transaction hy which the con 
tracting parties intend to (‘stahlish inntual obligations and rights. 
The legal effect which the law' annex(‘s to tin's legal transaction 
is that the contracting parties are legally obliged and correspond¬ 
ingly entitled to behaxt* as they havt‘ d('clar(>d that they will bt'haxc, 
that is to say, tliat the contract or tn'aty ereal(\s the intended obli¬ 
gations and rights of the contracting ])arties. Tliis is the difference 
betw'ccn a legal transaction and a delict w hich also lias h'gal (‘ffeets, 
but not tlio.se intended by the dtdinquenf. That the contracting 
parties are legally obliged to behave in conformity with the con¬ 
tract or treaty iiu'ans that if they do not behavi' in tliis way tluw 
are exposed to sanctions. By concluding contracts or trcMti(‘s, tlu* 


In the Ciisc* of Serbian Loans the Pemianont Court of IntoniatioTUil 
Justice, 1920 ( Piihlications of the IVniiiincnl ('onrt of International Justiee, 
Series .A, \os. 20-21, p. -11) stated: “Any eontraet wliitli is not a eonlraet 
between States in tlieir eaynicity as subjects of international l.iw is based on 
the miinieip.il law of some country.*’ 

In Americ an jurisprudence it is usual to distinguish between “treaties" as 
int(.?mational agreements which ac;eordiiig to the Constitiilioii are to 1 m/ eon- 
cluded hy the Prcisidcnt with the advice and consent of the Senate, and so- 
calltrd “executive agreements.” which are tresities ecmcludc-d hy the ]*resident 
or w^itli the authorization of the Pn*sident W'ilhout the advice and consent ol 
the Senate (Cf. infra, p. 323.) In the case of Four Fackafirs of Cut Diamonds 
t>. United States (250 F(/deral Heporter [1910] 305 ) it was lield that jMiStal 
conventions with foreign countries, eoricliidcMl hy the Postmaster (^.eneral hy 
and witli the advice and consent of the IVesidenl “an* not treaties, hceause 
not mad(? hy and with the advice of the Senate;, and tluw are not laws, 
because not <‘nac‘ted hy Congress.” Hut, previously, in h. Altman 6^ Co. v. 
United States (224 U.S. 5S3) the Supreme Court (1912) hc;ld tluit “an 
international eompael, rurgotiated between the repn;s(‘iitatives of two sovereign 
nations and made; in the name and on behalf of the contrac.‘ting countries, 
and d(;:iling with important eomrnereial relations hfrtweeii tlu; iwo eoiintrii'S, 
and . . . proelaim(;d })y the President” is a treaty both internationally and 
constitutionally, even though being .an “executive agrceineut.” 
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coiitracliiig parti<‘S rfgiilate l(‘ga]ly their nuiliial relations. The 
states have th(' powcT to conelude treaties, since' general inttT- 
national law antlK)ri7.es the* states to conclude tr(*atics for the 
purpose of regulating their inutnal relations. States ha\e tlu^ power 
to create', by trc'aties, mutual obligations and rights because 
and insofar as general international law obligates the statics to 
respect thi‘ treaties which they liave concluded and to fulfill th('. 
(d)ligations cslaldishcd by their treaties. 

(2) rut: mur; t.^cta sunt skuvanda. Hy concluding a tn;aty the 

contracting stales apply a norm of customary international law—the 
rul(‘ j)(u:{n stnii scntnida —and at tlu^ same time create a norm of 
international law, th(‘ norm which prc.senls itself as the treaty 
obligation ol one or of all of the contracting parties and as the 
treaty right of tin* other or the others. Lt'gal obligations and legal 
rights are always llu' function of a legal norm determining the 
beha\ior of an indis idual. T1 u ' t<‘rin, ol)ig.c- 

ti\(' phenonienon whose subjective refli'Ctions are obligation and 
right, Tlu^ statc nient that the treaty has “binding force” means 
nothing but that tlie treaty is or creates a norm establishing obli- 
gati<.)ns and rights of the contracting parties. Thus the treaty has 
a law-appl\ing and at tlu' same time a law-creating character. It 
has a la\v-appl>’ing character because CNory conclusion of a treaty 
is th(^ application of tlu' mb' of general international law pacta 
sunt s(’rvanthi: it has a law^-creating function because cvt'ry treaty 
lonstitutes (»li!igalions and rights that, prior to the conclusion of 
11 k‘ treaty, had not yet existed, obligations and rights which come 
into existence b\ tlu* treaty. 

(3) Till'. so-c:alli:d “law-making” tuf.aties. It is usual to dis¬ 
tinguish law-making tn^itics from other treaties which do not 
make law. This distinction is based on the \'iew^ that some treaties 
are concluded for the purpose of laying dowm rules of conduct 
ajrriong states, that is to say, for the purpose of making law% wdien'as 
other treaties are concluded for other purposes. liowiwer, this dis¬ 
tinction is incorrect. For law in general and conventional law in par¬ 
ticular is a means to an end, not an end in itself. It is the essential 
function of any treaty to make law\ that is to say, to create a legal 
norm, W'hether a geiu'ral or an iudi\ idual norm. Any purpose— 
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political or economic—of states, when pursued by means of a 
treaty, is realized in the form of law; and any so-called law-making 
treaty has a political or economic purpose. Hence a logically correct 
classification of treaties, i.e., a classification from the point of view 
of international law, must differentiate between different law¬ 
making treaties, and must not differentiate between treaties for 
law-making and treaties for other purposes. There is indeed a 
remarkabU? difference between treaties concluded by many states 
—multilateral treaties—by which general norms arc created, regu¬ 
lating the mutual behavior of the contracting states, as the Covenant 
of the League of Nations or the Charter of the United Nations, 
and treaties concluded by only two states—bilateral treaties—by 
which an individual norm is created, establishing only one obli¬ 
gation of one slate and one right of the other state, as for instance, 
a treaty of cession. The so-called law-making treaties are treaties 
creating geruTal norms, whereas the others are law-making treaties 
creating individual norms. There are, however, many intermediate 
stages between the two Wpes of law-making treaties, the term 
‘law-making treaty” being a pleonasm. 

(4) LEGAL AM) POLITICAL TREATIES. In closc connection with the 
logically erroneous classification of treaties in law-making and other 
treaties is the distinction between legal and political treaties, based 
on the view that tluTe are treaties which are legal instruments and 
treaties wdiich are political instruments, and that political instru¬ 
ments, in contradistinction to legal instruments, are to be inter¬ 
preted not according to legal but according to political principles. 
A treaty, even if concluded for political purposes, is always a legal 
instrument, and can be interpreted only according to legal prin¬ 
ciples. To interpret a treaty according to political principles means 
to interpret it according to its political purpose, that is to say, 
according to the intentions of the contracting parties. But this is a 
legal interpretation—one of the legal methods of interpreting legal 
instniments. 

(5) INTERPRETATION OF TREATIES. In Order to ascertain the inten¬ 
tions of the authors of a legal instrument, the historical, i.e., politi¬ 
cal and economic, circurnstances may be taken into consideration 
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under which the instrument was established. In the case of a 
statute, the preceding parliamentary debates may be resorted to; 
in the case of a treaty, the negotiations which led to its conclusion. 
Another method of interpreting a legal instrument in general, and 
a treaty in particular, is the interpretation according to its word¬ 
ing—the so-callcd logico-graminatical interpretation. The wording 
of a legal instrument may not be in conformity with the ascertain¬ 
able intentions of its authors. The wording may go beyond, or 
remain behind their intentions. Then an interpretation according 
to the intentions of the authors is, with respect to the wording, in 
the first case restrictive, in the second case e.xtensive. None of these 
methods of interpretation excludes the other. The subject or organ 
competent to apply the law laid down in the legal instrument has 
the choice among them—wliether the instrument is a statute or 
a treaty, and vvhetluT the treaty is concluded for political or for 
other purposes—unless a norm of the legal instrument itself or 
another norm of the legal order to which the legal instrument 
belongs prescribes a definite method of interpretation. General 
international law does not contain such a norm; but a treaty may 
stipulate rules concerning its interpretation. It may, in particular, 
confer upon an international agency, e.g., an international tribunal, 
the power to interx:)ret the treaty with binding force for the con¬ 
tracting parties. Sometimes a statute or a treaty has no other pur¬ 
pose tlian that of interpreting a previous statute or treaty. If the 
interpretation has binding force, we speak of an authentic 
interpretation. 

The principles concerning legal interpretation in general apply 
also to the interpretation of treaties. There are no principles con¬ 
cerning the interpretation of treaties different from those concern¬ 
ing the interpretation of other legal instruments. 

(6) ixTERNATioNAL LEGiSLATiox. SoiTic Writers speak of “inter¬ 
national legislation,” meaning by this term the establishment of 
multilateral treaties by which general norms are created regulating 
the behavior of the contracting states. This terminology is not quite 
adequate, since it ignores the essential difference which exists be¬ 
tween legislation and conclusion of contracts or treaties. 
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The term “treaty’' is ambiguous insofar as it designates not only 
the? law-creating act. the act by which the accord is brought about, 
but also the result of this act, the legal norm creatt'd by this act, 
the conventional norm constituting the obligations and the rights 
of the contracting parties. W’hen we speak of llie treaty as a source 
of law, we have in mind the law-creating act, tl»e procedure by 
which the coinentional norm is created. When we say that a treaty 
has been concluded or that, accortling to a treaty, the stati' is 
obliged to do thus and so or entitled to do thus and so, the term 
“treaty” designates the norm created by a procedure' the essential 
element of which is to bring about an accord ol will, a law -creating 
proct'dure, which is likewise named ‘ireat>'” (contract). It is oi 
importaiK'e to distinguish clearly betwc'en trt'aty as n()rni-cn*aliiig 
act and treaty as norm, created by a specific act. The confusion 
of these two different meanings of the term “tn'aty" is the' source 
of many misunderstandings and mistakas of the* traditional theory 
of the? treaty. 

b. The treaty as a laiV’Creating procedure. (1) riiL: coNTn.^criiNC 
I’AKTiES. As a rule, eontracting parties to an international agrcc*- 
ment are states. But exec'ptionally also communities which have not 
th(* character of a .state in the .sen.so of international hov may be 
contracting parties to a treaty. We lune already m(?ntioned the 
Roman Catholic Church as contracting party to the so-calk'd con¬ 
cordats,*^ international organizations endowed with international 
personality-' and some statelik(? communities, as component states*' 
of federal states, and slates under protectorah*,-* as possible parties 
to interiialional agreements. Private individuals cauuot couchidc 
treaties under existing international hwv. 

The pow<?r of the stat(? to conclude trc'ati(*s uiidcT general inter¬ 
national law' is in principle unlimited. States art' eomi^etent to 
make treaties on w^hatt.'vcT matter they ph‘ast'. But the content of 
the treaty must not conflict with a norm of general international law 


Cf. supra, p. 1.5U. 

““ Cf. supra, pj). 168ff. 
Cf. supra, pp. Ifilfl. 
Cf. s-upra, lip. 161f. 
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which h:is llu* ch:inict(!r of jus cogcns\ and not that of jus disposi- 
iivutnr ' The c'onipc'tcncc of the stat<‘ to conclude treaties may be 
limited also by piirticular international law. Tims, for instance, the 
members of tlu' l^eat^uc* of Nations were* obliged not to concliidci 
treaties inconsistent with the (mxenant of the League of Nations 
(Article 20, paragiaph 1, of the Clovenant). 

(2) TfiK SI All. ouGANs coMPETiiNT ro coNCLi-Di: tiu:atii;s. As a 
rule, general intc'i national law does not directly deterMiine th(' state 
organ vN'liich is compc'teiit to conclude' a treaty on ])chalf of its 
stat(‘. International law leaves the detiTinination of this organ to 
the national legal order. Normally the Head of State is authorized 
by the constitution to conclude treaties, (‘ither alone, or in coopera¬ 
tion with other organs, such as the parliament, or a cabinet minister, 
or the whol(‘ cabinet. Sometimes the constitution distinguishes be- 
twt'en difh'rcnt catc'gorics of tn'aties, (\specially bilwc'cn peace 
treaties and politically or ('conornically important treaties on the 
oiK^ hand, aiul other treaties on tlie other hand, and submits the 
former to th(' approbation of parliament, whi'reas the latter may 
be (roncluded by tlu' Head of State or by the cabinet or a member 
of the cabinet (the Minister of Form'gn Affairs) without the co¬ 
operation of the parliament. Such restrictions play a prominent 
l)art in the constitutions of most states. 

The rule that international law leaves to the constitution of the 
stat(' the determination of the organ or the organs competent to 
conclude treaties inu.st be interpreted to mean that international 
law leaves to the (‘fh'cthe constitution of the stat(' the determination 
of lh(^ organs competiMit to conclude treati(\s. The effective consti¬ 
tution of the stat(' may be not quite identical with its written 
constitution, and it is (piite possible'—and frecjuenlly occurs— 
that the practice of a state with regard to its treat>'-making power 
differs from tlu* norms of its written constitution. (.Characteristic 
examples arc^ the so-called executive agreements concluded by the 
Presidimt of the United States of America, Although Article II, 
section 2, paragraph 2, of the Constitution expressly confers upon 
the Prc'sident the power to make treaties only "by and with the 
Cf. supra, p. SO. 
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advice and consent of the Senate” numerous politically highly 
important treaties are concluded by the President without the 
ad\'ice and consent of the Senate under the name of "executive 
agreements.” 

(3) COXST 1 TI.TIONALITY OF TREATIES. The answcr to the question 
whether a treaty has been concluded in conformity with the con¬ 
stitution of the contracting state depends on the interpretation of 
the constitution; and it is within the competence of the government 
to interpret, in its relation to other states, its own constitution.** 
Hence, when a state through its government concludes a treaty with 
another state, the government of the latter has no reason and is 
not entitled to question the constitutionality of the act of the former. 
But this does not prevent the government of a state after having 
concluded a treaty with another state, from declaring the treaty 
null and void because concluded in violation of its own constitu¬ 
tion.*^ However, some writers maintain that if a treaty is concluded 
in violation of the constitution of the contracting state by that 
organ which is usually competent to conclude treaties, namely, 
the Head of State, the treaty is under international law valid, al- 

2«Whcn in international relations the interpretation of tlie national law of 
a state is in question, it is the actual interpretation of this law by the competent 
organs of the state concerned which is to be accepted. In the case of Serbian 
Loans (cf. supra^ p. 318) the Permanent Court of International Justice, after 
having decided that French law was to be applied in the case, stilted: “The 
Court, having in these circumstances to decide as to the meaning and scope 
of a municipal law, makes the following observations: For the Court itself to 
undertake its own construction of municipal law, leaving on one side existing 
judicial decisions, with the ensuing danger of contradicting the construction 
which has been placed on such law by the highest national tribunal and which, 
in its results, seems to the Court reasonable, would not be in conformity with 
the task for which the Court has been established and would not be compatible 
with the principles governing the selection of its members. It would be a most 
delicate matter to do so, especially in cases concerning public policy—a con¬ 
ception the definition of which in any particular country is largely dependent 
on the opinion prevailing at any given time in such country itself—and in 
cases where no relevant provisions directly relate to the question at issue. 
It is French legislation, as applied in France, which really constitutes French 
Law” (p. 46). 

2^ A treaty of commerce concluded on August 14, 1920, between Rumania 
and Austria was declared null and void by Rumania because not approved by 
the parliament in conformity with the constitution. 
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though. und(T the national law concerned, the individual respon¬ 
sible for the violation of the constitution may be (exposed to a sanc¬ 
tion. If this is a rule of positive international law—which is doubt¬ 
ful—the principle that international law leaves it to the national 
legal order to determine the organs competent to represent the 
state in its international relations must be considered to be restricted 
by the rule concerning the conclusion of treaties.'^** 

Another fact, w’hich seems to constitute such a restriction, is 
that c(jrtain functionaries, without being expressly authorized by 
the constitution, actually conclude treaties on behalf of their states 
with regard to matters of merely administrativ(* or technical 
character falling within their competence. Thus, e.g., a cabinet 
minister charg(*d with the administration of postal affairs usually 
concludes treati(;s concerning such affairs; military commanders, 
in time of war, conclude treaties concerning teinporarx' suspen¬ 
sion of arms, surrender of a fortified place, and the like. If the 
validity of th(\sc‘ treaties cannot be based on a norm of the un¬ 
written constitution of the state concerned, it can be based only on 
the above-mentioned rule of international law.'**’” 

Cf. sttpra, p. •)24. In llu* dispute l)etw(M?n Stcitzcrlaiid and France 
concerning the interpretation of a refzuhition of the commercial convention 
and report signed at Berne, October 20, 1000, tin* arbitral tribunal (1912) 
stated: ‘‘Considering that the treaty of eonnncTce and the regulations are 
inteniational conventions governed by tlic' sanction which the contracting 
parties, represented by their plenipotc'nti;iries, ha\e given thereto; the tribunal 
is not called upon to consider whether or not the regulations must he submitted 
to the sanction of the legislature; tluit is a inattiT pertaining to internal law.” 
(6 American Journal of International Law [1912] 1000.) 

In the Case of the Free Zones of Upper Savoy and District of Cex the 
Permanent Court of International Justice* (Piihlic:itioris of the Permanent 
Court of International Justice, Series A/B, No. 46, p. 170) (1912) stated 
with respect to a declaration made by the Swiss agent in tin* coiirsi* of the 
hearings: “It is tnie th;it, in the course of the recent lieariugs, the French Agent 
declared the Swiss proposal to he inacceptahle; hut it is also triu* that he 
regarded it as an offer to conclude a Special Agri*i*nieiit, an oiler which, 
in this form, he had no power to entertain. It is also true that the Frent'h 
Agent expressed certain doubts as to the binding character, from a con¬ 
stitutional point of view, of the Swiss declaration; having regard to the 
circumstances in which tlu* declaration was made, the Court must however 
regard it as binding on Switzerland.*’ 

In the Case of the Legal Status of Eastern Greenland (Publications of the 
Permanent Court of International Justice, Series A/B, No. 53, p. 71) die 
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(4) EFFECT OF THREAT OR USE OF FORCE ON TRI.ATIES. TllC tll^aty, 
as pointed out, is an accord of will. It is to this accord of w'ill that 
international law annext\s the specific legal cllccts of a treaty. This 
accord of will or iniitnal consent is brought about by acts of the 
contracting parties, the one* being a proposal or ofler, the otluT the 
acceptance of this proposal or oHer. As long as the proposal or 
offer of one party is not accepted by the other parly and tlu* acc<*pt- 
ance made known to the former, no treaty exists. 

One of the most important principles of the national law’ of civil¬ 
ized peoples is that the conclusion of a contract mnst be \()luntary 
on both sides. A contract imposed by illt^gal llneat or nst‘ of force 
is null or annullable. This principle, however, is not generally recog¬ 
nized as a rule of posili\e international law applicabh* to treaties. 
Among the most important treaties are pt'aee triMties, and peace 
treaties are, as a rule, imposed by threat or use of force extacised 
by a victorious state against a vanquislu'd state, but peace trt*aties 
are not considered to be null or annullable for this reason. In this 
respect general international law' st'cms to lia\c‘ the c:haract(*r of 
primitive law’, w-hich does not recognize tht‘ principle that a mani¬ 
festation of w’ill, if enforced, can have no legal eflect, that a tri^aty 
brought about as an effect of cotTcion exercised upon one contract¬ 
ing party is null and void. Even in the Roman law' legal transac¬ 
tions brought about by extortion w^cn* not null and \'oid, but only 
annullable. That the threat or use of force is not recognized as a 
reason for the nullity or annullability of int(‘rnalional agreements 
may be considered as a consc'quence of the doctrine that under 
general international law’ the threat or use of armed force (war) in 
the relations among states is not illegal. Sinc(\ lK)W'ever, under tlic 
Charter of the United Nations the threat or use of forc(^ in inter¬ 
national relations is illegal, the organs of the United Nations may 
consider a treaty imposed by force as null or annullabhj. 

Permanent Court of International Justice (]9'33) slated with n'spect to u 
declaration mucle hy the Norw<*gian Minister of Foreij^n Affairs to a diplomatic 
representative of Denmark; ‘The Court eonsidiTs it heyoiid all disjuiUr that 
a reply of this nature given by the Minister for I'oreign Affairs on behalf 
of his Government in response to a request hy the diplomatic representative 
of a foreign Power, in n^gard to a question failing within his province, is bind¬ 
ing upon the country' to wfiich the Minister belongs.” 
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SoiiK* writers interpret the? rule that the threat or use of force is 
no reason for the nullity or aiinullability of a treaty in a restrictive 
way. According to this doctrine a treaty is null or annullable if the 
Ihn^at or usi* of force is directed personally against the individual 
who as representative of a state concludctd the treaty (e.g., threat 
to kill him or inak(‘ him a prisoner); Init the* threat or use of force 
dirt'cted against th(‘ state as such (e.g., thri-at to f)ccupy th(.* t(Tritory 
of tlu* state by armc^d force) is no reason for the nullity or annulla- 
bility of the treaty enforct'd in this way. 

(5) OK iRKA'iiKs (siCNA'iT’jm A VO KATTFiCATJOX ). General 

international law tloes not pn^scribe a dc'finih' form for the conclu¬ 
sion of tr(‘aties. Hence ilie contracting parties may ('xpress their 
consent by written or spoken words, by symbols, sucli as a white 
flag for instance, or e\('n by gestures. 

As a matter of fact, many treaties are conelude'd in a procedure 
which is characterized by two stage's. The* first is the signing of a 
doc ument containing the' tc'xt of the' treaty as the result of the pre- 
c('ding nc'gotialions; the sc'cond is the ratification of the signed tc'.xt 
by tlu' comjx'tent organs of the' contracting states. This procedure 
takes place esi)c*cially when the organs of the' state compc'tc'nt under 
its constitution to conclude the treaty, such as the Head of Stale 
or a parliamentary lx)dy, cannot participate* in the negotiation of 
the text of the trc'aty, and e.spc'cially if tliey cannot di'legate their 
trc'aty-niaking power to other organs. Then special organs, the so- 
(•all(*d plenipotentiaries, are chargixl with the function of nc'gotiat- 
ing and signing a treaty te'xt, to be submitte'd to ratification. But 
the treaty does not become valid before? ratification by the con¬ 
tracting state's acting through the constitutionally eompetemt 
organs; and no state is oblige^d to ratify a trc'aty signed by its 
j)l(?nij)ott*ntiarie?s. 

According to the traditional theory, a treaty is concluded as soon 
as its text is signed by the? plenipote?ntiarie\s; its binding force, how- 
eve^r, is suspc'nded until ratificatie)n is given. The function of ratifica- 
tie)n is, according to this de)ctriii(*, to make the treaty binding. As 
long as ratificatie)!! is not given, the treaty is, although concludexl, 
not yet binding. This interpretation of the act of ratification is not 
correct. If a tre'aty is imt binding williout ratification, and a legal 
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act is a treaty only if it is binding, it is the act of ratification by 
which the treaty is concluded. Against this view the following argu¬ 
ments arc brought forth: The contracting states have always 
assumed that a treaty is concluded when signed by the plenipo¬ 
tentiaries, that tlieir consent has been given by the signature of 
their plenipotentiaries. Because the treaty is concluded by the 
signatures of the pUmipotentiaries it cannot be ratified in part; no 
alterations of the treaty are possible through the act of ratification; 
a treaty may be tacitly ratified by its execution; and, last but not 
least, a treaty is always dated from the day it was signed by the 
plenipotentiaries and not from the day of its ratification. 

These arguments, however, are not convincing. They prove only 
that the goxerninents .share the incorrect opinion that a treaty is 
concluded by the signatures of the plenipotentiaries, although it 
corners into force only by its ratification, and that this erroneous 
doctrine is responsible for the practice of dating a treaty from the 
day it was signed by the plenipotentiaries. This date is, in itself, 
without any legal importance. The fact that a treaty cannot be 
ratified in part, that no alterations of the treaty are possible through 
the act of ratification, must be explained by the fact that if one 
party ratifies only part of the treaty, or alters its text, no consent 
exists; not by the fact that the treaty has already been concluded 
by the signatures of the plenipotentiaries. That a treaty may be 
tacitly ratified by its execution is jiossible because international 
law does not prescribe any formal ratification, which is necessary 
only if required by the contracting parties. 

Some writers maintain that the government of a state signatory 
to a treaty, although not obliged to ratify it, is, pending ratification, 
not allowed to oppose its consummation and obliged to do nothing 
in contravention of its terms.^** These obligations are hardly more 

3® On Jannar>' 22, J903, the text of a treaty concerning the Panama Canal 
was signed by the United States and Colombia. The treaty was ratified by the 
United States, but th(; Senate of Colombia rejected the ratification. In a 
communication to the United States Government, the Government of Colombia, 
on December 23, 1903, declared that “the Congress of Colombia, which is 
vested, according to our laws with the faculty or power to approve or dis¬ 
approve the treaties concluded by the government, exercised a perfect right 
when it disapproved the . . . convention.” In reply, on January 5, 1904, the 
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than moral in character. And even if it were admitted that there 
exists a legal obligation of the governments to do nothing, pending 
ratification, in contravention of the terms of the treaty signed by 
their representatives, such obligation would be quite compatible 
with the doctrine that the treaty is concluded by the acts of rati¬ 
fication, not by tlu? acts of signature. For it is not the treaty which 
imposes this obligation upon the governments; it is a norm of general 
international law different from the rule pacta mnt servanda which 
attaches this consequence to the act of signature. The obligation 
to do nothing in contrav(?ntion of the terms of the treaty is differ- 

L'lilted States Secrtlary of State said: *‘The Dcpartnient is not disposed to con¬ 
trovert tlic principle that treaties art* not definitely binding till they are 
ratified; luit it is also a familiar rule that treaties, except wht're they operate 
on private rights, are, uiil<?ss it is othe rwise jirovided, binding on the contract¬ 
ing parties foin tVu* date of their signature, and that in sucli case ihi* exchanging 
of ratifications confirins the treaty from that day. Tliis rule necessarily implies 
that th(' two CoviTiiinenls, in agreiMiig to the treaty through their duly 
authorized represt‘iitativ<‘s. I)ind themselve.s, pending its ratification, not only 
not to opi)os<’ its coiisiiinniation but also to do nothing in I’ontravcntion of its 
terms.” (Papers relating to tlu? Foreign Relations of the United States, 58th 
Cong., 2d Sess., llou.se of Rejiresentatives, Document No. 1, pp. 285, 299.) 

Article 250 of the Peace Treaty of Versailles stij'mlated: “Powers to whiirh 
Ctrrman territor>' is ccnled shall acquire all propi^rty and possessions situated 
thenMn belonging to the Cennan Empire or to the German States . . . .” In 
the Case roncernina Certain Gennan Interests in Polisli Upper Silesia (Publi- 
eatioiis of tlif* Permanent Court of International Jnstiee, Series A, No. 7) the 
Polish Coveminent I'Oiitended that the treaty, signed on June 28, 1919, even 
hefon? being ratified, impost'd upon Germany the obligation to refrain from 
alienation of projierty and possessions of the German Reich or the German 
Stales .situated in the territory to be eedt*d by the German Reich to Poland. 
The PcTinaneiit Court of International Jii.stice (1926) decided that the treaty 
did not give the stale to which the territor>’ was ceded the right to consider mill 
and void alienations eflecled by the ceding state before the transfer of 
sovereignty; that Germany retained the right to dispose of her property in the* 
cfiurse of the normal udiiiiiiistration of piililic property. But the Court admitted 
the possiluUty of a misuse of this right: “Such misuse cannot be presumed, 
and it rests with tlu^ party who states that there has been such misuse to prove 
his statomenr (p. 30). 

In tlu; case Mcfialidis v. Turkey (Aiimial Digest 1927-1928, Case No. 272) 
the Turki.sh-Greek Mixed Arbitral Trilmnal (1928) held with respect to the 
'Freaty of Lausanne, signed by Turkey on July 24, 1923, that from the time 
of the signature of the treaty and before its entry into force the contracting 
parties were under the duty to do nothing which might impair the operation 
of its clau.ses. 
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eiit from the obligation to fulfill the treaty, which is the eflPect of 
the ratification. 

The text of a treaty signed by the plenipotcaitiaries may contain 
a clause to the efiect that the treaty, in order to come into force, 
does, or does not, require ratification. This is no binding treaty 
provision, but a declaration on the part of the signatories concerning 
tlu* meaning of tlunr respecti\e signatures. If a tri^aty contains a 
clau.se reejuiring ratification, it may also contain a provision con¬ 
cerning the period of time within which ratification must be given 
or expressly refused. If no such provision is stipulated, legally rati¬ 
fication can be gi\ en at any time, but actually if ratification is not 
given within a certain time, ratification is assumed to be re-fused. 

Sometimes the text signed b\' the representatives contains provi¬ 
sions which become* part of the valid treaty only if ratified by a 
special signatory. But if this signatory ndiises ratification, the tr(*aty 
conies into force for the other parties after their ratification, with 
a text that does not correspond to the l(*gal reality. Thus, for 
instance. Article 1 of the (Covenant of the* Lt.*agne of Nations stipu¬ 
lated; ‘The original Members of the I.eagiu* of Nations .shall be 
those of the Signatori('s which are named in the* Annex to this 
Covenant . . and Article 4: ‘The Council shall consist of lU’pre- 
sentatives of the Principal Allied and Associat(*d Powers, tog(*ther 
with Ih*pr(*sentaliv(*s of four other Members of the League. . . 
Tlie United States of America was a signatory named in the Ann(?x 
and, according to the x^reamblc of the tn^aty, oiui of the Principal 
.Allied and .A.ssociat(*d Powers. Hence she wa.s—according to the 
wording of Artich? 1—an original member of the League*, and— 
according to the wording of Article 4—a permanent member of 
thcj Council. However, since? she did not ratify the treaty and conse- 
cpiently was, although a signatory, not a contracting party, .she was 
n(*ith(?r a member of the League nor a member of the Council. The 
inadequacy of the text consists in that no distinction is made bc*- 
tween a signatory and a contracting party, wdiich is the conseqiu^nce 
of tlu? erroneous idea that a treaty requiring ratification is con¬ 
cluded by the signatures of the plenipotentiaries. 

In the case of a multilateral treaty, the treaty mav c-orne into force 
before all the signatories have ratified it, provided that the treaty 
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contains such a provlsiou. Th\s provisun\, loo, coioes iulo ioicc 
only by ratification. Thu.s, for instance, Article 110 of the Charter 
of iht* United Nations provides: “1. The present CharhT shall be 
ratified by the sipiatory states in accordance with lhc*ir respective 
constitutional 2 )rocesses. 2. Tlu‘ ratifications sliall be deix)sited 
with the (Jovernnient of the Unih‘d Stahls of America, which shall 
notify all the signatory states of each dej)osit as well as the Secre¬ 
tary-General of th(^ Organization when he has b(^('n appointed. 
3. Tlu' 2 )r(\sent (.'barter shall (‘orne into force upon tlu^ deposit of 
ratifications by the Republic of (^hina, France, the Uni()n of Soviet 
Socialist Hepublics, the Unih'd Kingdom of (h'cat brilain and 
Northern Ireland, and the United States of America, and by a 
majority of the other signatory states. A protocol of the ratifications 
deposit(*d shall th(*reuiion b(* drawn up by thc‘ C^oxerninent of the 
llnit('d States of America which shall communicate entries thereof 
to all th(' signatory states, 4. The states signatory to the present 
C'harler whic:h ratify it aftcT it has come into force' will Ix'conie 
original Members of the United Nations on the date of the de 2 X)sit 
of their respeclivi* ratifications.” 

If th('re is no ruli' of general inU'rnational law j^rescribing a 
definite form for the conclusion of treaties, the question as to 
whether ratification is necessary is to be answered in accordance 
with the intention of the contracting thirties. This intention may 
be expressed in the text of the treaty by the pro\ision that the 
treaty will c'iiUt into force only after ratification. Even if the text 
signed by the iDlenipotentiaries does not contain such a clause, 
the meaning of the signature might not be that of a legally binding 
declaration of tlie will of the signatory, the plenii^otentiary not 
b('ing authorized to perform such an act. Then, in this case, too, 
the treaty is concluded by the ratifications. In view of the fact that 
in the jiracticc' of the states during the nineteenth and twentieth 
C('nturies most of the treaties, especially multilateral treaties, ex¬ 
pressly stipulated that ratification was requirt^d, many writers and 
courts assume—as a presumption of law—that if a treaty does not 
contain a i^rovision to the contrary, ratification is necessary.*” But 


In The KUza Ann (cf. supra, p. 28) the court declared: “. . . the later 
nsag(' of States has been to rc<jiiirc a ratification, although the treaty may 
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this practice—it may be argued—only shows that the states consid¬ 
ered an express clause requiring ratification as necessary. Then the 
opposite presumption is not excluded. Sometimes it is even main¬ 
tained that there exists a rule of general customary international 
law according to which ratification is required unless the treaty is 
signed or otherwise consented to by an organ of the state com¬ 
petent, according to its constitution, to conclude such a treaty, as, 
e.g., by the Head of State in case of a treaty the conclusion of which 
does not require the cooperation of other organs, or by another 
organ of the state in case of tre^aties which this organ is competent 
to conclude with regard to matters of a merely administrative or 
technical character.^" If there exists such a nile of general interna¬ 
tional law, it is hardly possible to maintain that international law 
does not prescribe a definite form for the conclusion of treaties; 
and then it would be superfluous to insert into a treaty a clause 
requiring ratification. However, the prevailing practice does not 
confirm this view. 

Although general international law does not prescribe a definite 
form of the act of ratification, it is usual to execute as many formal 
documents as there are parties to the treaty, signed by the respec¬ 
tive Heads of State and the Ministers of Foreign Affairs, and to 
exchange these documents among the states concerned. Sometimes 
the documents of ratification are not exchanged but deposited with 
one of the governments of the states ratifying the treaty, as accord¬ 
ing to Article 110 of the Charter, quoted above. 

Neither conditional nor partial ratification, nor ratification with 

have been signed by plenipotentiaries. According to the practice now prevail¬ 
ing, a subsequent ratification is essentially necessary; and a strong confirma¬ 
tion of the truth of this position is, that there is hardly a modern treaty in 
which it is not expressly so stipulated; and therefore it is now to be presumed, 
that the powers of plenipotentiaries are limited by the condition of a subseqiicmt 
ratification. The ratification may be form, but it is an essential fomi; for the 
instrument, in point of legal efficacy, is imperfect without it.” 

^^In the Case relating to the Territorial Jurisdiction of the International 
Commission of the River Oder (Publications of the Permanent Court of Inter¬ 
national Justice, Series A, No. 23, p. 20) the Permanent Court of International 
Justice (1929) referred to “the ordinary rules of international law amongst 
which is the rule that conventions, save in certain exceptional cases, arc bind¬ 
ing only by virtue of tlieir ratification.” 
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a reservation is admissible. But in the case of a multilateral treaty 
a state may sign, through its plenipotentiaries, with the consent of 
the other signatories, the text of a treaty with certain reservations, 
or the treaty text may provide for reservations that the govern¬ 
ments may mak(i when ratifying the treaty. Then a ratification 
made with such a reservation refers to the text of the treaty modi¬ 
fied by the reservation; and then the contracting parties may have 
different obligations and different rights under one and the same 
treaty. This is possible for it is not neeesssary that a treaty impose 
upon all the contracting parties the same obligations and the same 
rights. What is necessary is only that all the contracting parties 
agree to the* content of the treaty. Reservations permitted in the 
text of the treaty or made by a plenipotentiary on signature with 
the consent of the other signatories are to be considered as part of 
th(* text of the treaties. The same principle applies to a reser\'ation 
made only on ratification and afterward consented to by the other 
contracting parties."'* According to a view adx'ocated by some 
writers, consent of all the contracting parties to s\ich a reservation 
is not necessary; but the treaty enters into force only betwx^en the 
state making the reservation and the states consenting to it.-‘^ 


The CoiiiinittiH* of Kxperts for the Progressive Codification of Inter¬ 
national Law of the League of Nations stated in a Report to the Council of 
the Lt'ague: “In order tliat any reservation wliatever may h(’ validl>' made in 
regard to a clause of the treaty, it is ess<*ntial tliat this reserxation .should he 
aecc*ptf*d by all the eoiitrae.’ting parties, as would have been the ease if it had 
been pul forward in llie eourse of negotiations. If not, the reservation, like the 
signature to whieh it is attaclied, is null and void*’ (League of Nations 
Official Journal [J927], p. 881). The Report of thc» Secretary-Chmeral of the 
t'nited Nations eoru-i'rning Reservations to Multilateral Treaties (UN Doc. 
A/1872, Seplemher 20, 1950, j). 19) contains the following statement: “The 
rub? adliered to by the Secretary-General . . . may be stated in the following 
manner; A State may make a reservation when signing, ratifying or acceding 
to a convention, prior to its entry into force, only with the consent of all 
States which liave? ratific'd or acceded therc'to up to the date of entiy into 
force; and may do so after the date of entry into force only with the consent 
of all States which have theretofore ratified or acceded.** 

This is the practice adhered to by the Pan American Union. In a resolu¬ 
tion of the Governing Board adopted on May 4, 1932, the following statement 
was made with respect to treaties ratified with reservations: 'T. The treaty 
shall be in force, in the form in wliich it was signed, as between those 
countries which ratify it without reservations, in the terms in which it was 
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(6) STMi’LiFiED PROCEDURES. Siiicc tlio usual proci'clurc for th(' 
conclusion of multilateral treaties (conference of the states intend¬ 
ing to concluth' a treaty, signing of the t('xt agreed upon by the 
plenipotentiaries, ratification of the signed texts by the govern¬ 
ments, exchange of the ratification instnimcnts) is complicated 
and slow, attempts to simplify and shorten it have been made*. Tlu' 
main types of such simplified procedure's are as follows; 

1. As pointed out, instead of exchange of ratification instruments, 
deposit of the iiistrumt'nts with the government of one of the 
contracting parties or with the organ of an intcTiiatioiial organiza¬ 
tion constitutc'd by the treaty may be pro\ ided for, thc' go\’eriunent 
or the organ being obliged to notify the other contracting parties. 
For instance. Article X of the treaty signed at Brussels, March 7, 


originally clraftfcl and signed. 2. It shall he in forer as hertwfen the GovL-rnincuts 
which ratify it w'ith reservations and tlu^ signatory Slates which accept the 
reservations in the; form in which the trt'aly may he modified hy said reserva¬ 
tions. ‘3. It shall not lx? in force between a CJovernnxTit which may have 
ratified witli reservations and another which may have* already ratifii‘d, and 
which docs not accept such reservations.” (Quoted in William Sanders, 
“Rescrx'ations to Multilat(?rul Treaties made in tlx? Act of Katification or 
Adlierence,” 33 American Journal of International Law 1193()1 -lOO). Cf. I'N 
Doc. A/J3T2, Scpt(‘mh<?r 20, 1950, p. 11.—Tlx* International Ca)iirt of Justice in 
its advisory- opinion conceniing Reservations to the Convention on (icnoridc, 
given on May 28, 1951, at tlx? nxpiest of the General Asscinhly of tlu‘ Ihiiteil 
Nations, staled 1. “that a State which has made ami maintained u reservation 
w'hich lias been objt-ct<‘d to by one or more of the partit'S to tlx* Gonv(‘ntion 
but not by others, can be regarded as Ijeiiig a party to tlx* (Convention if the 
reservation is compatible with the object and pnqx)S(» of the Convention; other¬ 
wise, that State cannot lx? regarded as being a party to the Convention"; 2. 
“(a) that if a party to the Convention ohjec-ts to a resc'rvation which it con- 
.sid<?rs to be incompatible with the ohjc^c-t and purpose of the (Convention, it 
can in fact consider that tlie re.sc?rving State* is not a party to the (Convention; 
(b) that if, on the other hand, a party accepts the r<;servution as !x?ing com¬ 
patible with the object and imrpose of the (’onvt?ntion, it can in fact consider 
that the reserving State is a party to the Convention"; 3. “(a) that an objec¬ 
tion to a reservation made? by a signatory State which has not yc*t ratified tlx; 
Convention can have tlie legal effcrct indicated in the reply to Question 1 only 
upon ratification. Until that monxml it mcTcrIy serves as a notice to the other 
State of the eventual attitude; of the signatory State; (b) that an objection 
to a reserv'alion made by a Stale* which is entitled to sign or accede; but which 
has not yet done so, is without legal effect.” (International (Court of Justice*, 
Reports, 1951, p. 15.) The; opinion of the Court differs from the rule adhered 
to hy the Secretary-General, cited in Note 33. 
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1948, provides: “Tho present Treaty shall be ratified and the instru¬ 
ments of ratification shall be deposited as soon as possible with 
the Belgian governmcnl .... The Belgian government shall inform 
the go\'ernments of the other High Contracting Parties of the 
deposit of (^ach instrument of ratification and each notice of de¬ 
nunciation . . . 

2. The text agrc'i'd upon and sign(‘d by all plenipotentiaries 
comes into force after ratification by some, not necessarily by all 
signatories, but only for those which have ratifit'd the treaty. For 
instance, Article's 22 and 23 of the Inter-Am(‘riean Treaty for Recip¬ 
rocal Assistance, sigiu'd at Rio de Janeiro. SeptembcT 2, 1947, pro- 
vidc's: “This Treaty shall com(> into forc.'e between the State's which 
ratify it as soon as the ratification of two-thirds of the Signatory 
States have bec'ii deposih'd. . . . The ratifications shall be deposite‘d 
with the l\m American Union, which sliall notify the Signatory 
States of cacli deposit. Such notification shall be considered as an 
(‘xchange of ratifications." 

3. Instead ol convoking a conference and signing the h'xt agreed 
u])on by the plenipotentiaries, the text of the trt.'aty is adopted by 
unanimous decision of an organ of an international organization 
in which all the contracting parties are represented. The* adopted 
text is submitted, in the form of a protocol, for ratification by the 
governments. This was the way in which the Statute of the Perma- 
iH'Mt Court of International justice came into force. The Assembly 
of the League of Nations unanimously declared its approval of the 
draft statute of thi' Permanent (^ourt, prepared by the Council 
und(T Article 14 of tlu* Covenant. Thtui the draft statute, thus 
adoi)t(^d by the Assembly, was submitted for adoption in the form 
of a protocol to the governments of the states that were members 
of the League, and to the governments of other states. The tt'xt of the 
Protocol ran as follows: “The Members of tlie League of Nations, 
through the undersigned, duly aiithoriz('d, declare their acceptance', 
of the adjoint Statute of the Permanent Court of International 
Justice, which was approved by a unanimous vote of the Assemlily, 
on the thirteenth of December 1920 at Geneva. Consequently, they 
hereby declare that they accept the jurisdiction of the Court in 
accordance with the terms and subject to the conditions of the 
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aboN'c-mt^ntioiicd Statute. The present Protocol, which has been 
drawn up in accordance with the decision taken by the AsscMubly 
of the League of Nations on the thirteenth of December 19*20, is 
subject to ratification. Each Power shall send its ratification to the 
Secretary-General of the League of Nations; the latter shall take 
the necessary steps to notify such ratification to the other signatory 
Powers. The ratification shall be deposited in the archives of the 
Secretariat of tlu* l.eague of Nations. The said Protocol shall remain 
open for signafure by the Members of the League of Nations and 
by the^ States nu*ntion('d in the Annex to the Covenant of tlu* 
League. The Statute' of tlu' Court shall come into force as provided 
in the abewe-mentioned decision.” 

4. The text of tlu' treaty adopted by a majority-vote decision of 
the organ of an international organization, and submitted to ratifi¬ 
cation by the members, becomes binding only upon those states 
wdiich have ratified the tre'aty. Thus, for instance, according to 
Article 19 of the Constitution of the International laibor Organiza¬ 
tion, the General Conferc'nce of the Organization is autliorized to 
adopt draft coinentions that must be ratified by thi> members in 
order to become binding trt'aties. A draft international convt'iition 
for ratification by the members of the International I.abor Organ¬ 
ization requirc's a majority of Iw'O thirds of the votes cast by the 
delegates present at the meeting of the General Confc'rence (Ar¬ 
ticle 19, section 2). A copy of the draft convention sliall be authen¬ 
ticated by the signature of the President of the Conference and by 
the Director-General of the International Labor Office, and de¬ 
posited w'ith the Secretary-Gc'iieral of the United Nations. The 
Director-General shall communicate a certified copy of the draft 
convention to each of the members. Any convention duly ratified 
shall be regist(jred by the Secretary-General of the United Nations, 
but shall be binding only upon the members which ratify it. 

5. The text adopted by a majority-vote decision by the organ of 
an international organization becomes binding for all members 
of the organization when ratific;d by a majority of the members. 
This procedure has been instituted for amendments to the consti¬ 
tutions of international organizations. Thus, for instance, Article.' 
26 of the Covenant of the League of Nations stipulates: “1. Amend- 
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ments to this Cov(*nant will take effect wlicii ratificid by the Mem¬ 
bers of the League whose Ifepreseiitatives compose the Coiiucil 
and by a majority of tlu' M(*ml)ers of the lA’ague whose lU'present- 
atives compose tlu? Assembly. 2. No such amendments shall bind 
any Memb(T of the lA'agne which signifi<*s its dissc*nt therefrom, 
but in that case it shall eeast* to be a Meml>er of th(? League.'’ 
Article 36 of th(* C'onstitntion of the International Labor Organiza¬ 
tion provides: “Amendments to this constitution which are adox)ted 
by the Conference by a majority of two thirds of tlu‘ votes cast 
by the tlelegates present shall tak(‘ effect when ratified or acc(*pted 
by two thirds of the MembcTs of th(' Organization including five 
of the eight MembcTs which are r(‘pri’senled on th(‘ Cloverning 
Body as Meinbers of chief industrial importance.’' Article lOS of 
the Charter of the Unit(‘d Nations jirovides: “Amendments to the 
pn\sent Charter shall come into force for all MtMubc'rs of the United 
Nations when they ha^’(^ bc'cn adopted by a vote of two thirds of 
the members of the General Assembly and ratified in accordance 
with their respective constitutional processes by two thirds of the 
Members of the United Nations, including all the i>ermanerit mem¬ 
bers of the Security (Council.” The amendment comes into force 
for all members of the United Nations even if “adopted” only by a 
majority of the General Assembly and ratified only by a majority 
of the members. Article 109 of the Charter provides: “L A General 
C^onfcrence of the Members of the United Nations for the purpose 
of reviewing the present Charter may be held at a date and place 
to be fixed by a tw^o-thirds vote of the members of the General 
Assembly and by a vote; of any' seven membiTs of the Security 
Council. Each Member of the United Nations shall ha\'e one vote 
in the conference. 2. Any alteration of the present Charter recom¬ 
mended by a two-thirds vote? of the conference shall take effect 
when ratified in accordance with their respective constitutional 
processes by tw^o thirds of the Members of the United Nations 
including all the permanent members of the Security Council. 
3. If such a conference has not been held before the tenth annual 
session of the General Assembly following the coming into force 
of the present Charter, the proposal to call such a conference shall 
be placed on the agenda of that session of the General Assembly, 
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and the conference shall be held if so decided by a majority vote 
of the mcmlxTs of the General Assembly and by a vote of any 
seven members of the Security C^lonncil.” The amendment comes 
into force for all members ev(‘n if “recommended” only by a major¬ 
ity of the General Conference and ratified only by a majority of the 
members. 

In contradistinction to the Covenant of the League of Nations, 
the Charter of the United Nations does not contain a provision 
to the effect that an amendment shall not bind a member which 
signifies its dissent therefrom and hence is authoriz('d to withdraw 
from the Organization, but according to an interpretation adopt(*d 
by Commission I of the San Traiici.sco Conf(‘rt*nc(\ a member may 
withdraw from th(' Organization in case an amendment comes into 
force* against its vote in the General Assembly or the General 
Conference, and also in ca.se an amendment for which a member 
\'Otcd and whicli it ratified, does not come into force."' 

6. If the constitution of an intcTiiational organization confers 
upon an organ in which all or only .some of the members are 
represented, th(* power to adopt by a majority-vote d(*cision norms 
which are binding upon the members without being submitted to 
ratification at all, the j^rocedurc assumes the cliarac;ter of legi.sla- 
tion. In this way tlic General Assembly, in accordance with Article 
22, and tlu* Security Council, in accordance with Article 30 of the 
(^liarter of the United Nations, adopt their respective rules of 
procedur(\ In the same* way, the GeiuTal Assembly adopted at 
its sixty-fifth mcH'ting on D('ccmber 14, 1916, rc'gulations concerning 
the registration and publication of treaties, implementing Article 
102 of the Charter. 

(7) RKGFSTRATioN OF trI':atif:s. Article 18 of the Covenant of the 
League of Nations provided that “every treaty or international 
engagement entenrl into hereafter by any Member of the League 
shall be forthwith registered with the Secretariat and shall as soon 
as possible be published by it. No such treaty or international 
engagement shall be binding until so registered.” Article 102 of 
the Charter stipulates: “1. Every treaty and every international 
agreement entered into by any Member of the United Nations after 


Cf. infra, p. 357. 
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the present Charter comes into force shall as soon as possible be 
registered with llu* Secretariat and published by it. 2. No party to 
any such treaty or international agrcic'ment winch has not been 
registered in accordance* with the jirovisions of paragraph 1 of this 
Article may invoke that treaty or agreement l)efore any organ of 
the United Nations.” 

What was the legal consequence of a member’s nonfulfillment of 
his duty stipulated by Article IS of the CJovenaiit? First, i)ossibly 
but not necessarily, tlie general sanction pro\’ided by ArticU* 16, 
paragraph 4. of the Ca)V(*nant—expulsiovj from the l^eaguc by a 
decision of the Council; second, a sanction provided by Article 18 
its(*lf—a treaty not registered could not become binding. Although 
Article 18 did not distinguish betwt*en treaties concluded by mem¬ 
bers w'itli mcinbcTs of the League, and treaties concluded by mem¬ 
bers with nonrneinbers, registration could be a condition of the 
validity of th(* treaty only if it was a treaty concluded between 
members of the* Leagiu*. A nonmember was not subjected to the 
Co\'(.‘narit and conse<iuently was not bound by Article 18. ^^’Ilcn a 
noninember had concluded a treaty with a member of the League, 
the* former \Nas entith’d to consid<?r th(* treaty as binding upon the 
member, c?veu if the tn^aty was not registered with the S(*cretariat. 
Tlie wording of Article* IS obviously exceeded tlie legal possibilities 
determined by gent'ial intc'rnational law.'*' 

Like Article 18 of the Co\enant, Article 102 of the Charter refers 
to treaties conchul(*d by th(^ members with members or with non¬ 
members. Hut the Charter do<*s not declare an unregistered treaty 
to b(? invalid; it provides only that an unregistered treaty shall not 
l>e consid(*red as valid by the organs of the United Nations, such 

•“‘In the Pablo Najera (of the Lebanon) Case (FniniT and Mexico, Mixed 
C^laims Cornniissioii, 192S; Annual Digest 1927-192S, Case No. 271 ) tlit' com¬ 
mission held: With respect to the geiienil ine:ming of Article 18, that its 
Iirovisions do not impair ihe binding force as lH*t\vi’(‘n the parties, members of 
lh(* L<-ague of Nations, of a duly ratified treaty, so that, in spite of the neglect 
of registration, llu* i)arties cannot withdraw from it or coiulude with third 
powers lreati(\s contrary to it; that, howexcr, the article i)recludes the parties 
from invcA'ing the treaty as oldigatory, not onl\' lad'ore the Assembly smd the 
Council of the League of Nations but also l)ef<»r(? the Permamait Court of 
International Justice? and any other international tribunal. This iiileq^relation 
is hardly compatible w'ith the wording of Article 18. 
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as the General Assembly, the Security Council, and especially the 
Internatioual Court of Justice. If a member persistently violates his 
obligation under Article 102, the sanction established by Article 
6 (expulsion) is applicable. 

Article 102 applies only to treaties ccmeluded by members of the 
United Nations with members or with nonmembers or with tlic 
Ihiited Nations or with another international organization. It does 
not apply to treaties concluded by nonmembers with nonmembers 
or with th(' United Nations or any other international organization. 
But the regulations adopted by the General Assembly on DecembcT 
14, 1946, also contain prox isions for the registration and publication 
oi treaties, not pro\ ided b\ Article 102 of the (charter. 

(8) AOctssiON TO TnKATn:s. Dilferent from the conclusiou of a 
treaty is the so-called accession by a state to a tre^aty alri?ady con¬ 
cluded b\’ othcT states. By its accession, a state becomes a party to 
th(? treaty, either to thc' whole treaty or only to some of its pro- 
\isions. In the* latter case sonu* writers speak of adhesion in 
contradistinction to accessioii, which takes place in case a state 
becoiiK's party' to the whole treaty. Ac‘cession and adhesion are 
possible only if the treaty contains a inovision to this effect. Trea¬ 
ties, e.speeially mu]tilat('ral treaties, frequently contain the provision 
that the treaty sliall b(^ open either to the accession of all other 
stat<\s or only to the accession of a definite state or some definite 
states. Such accession may or may not be depend(*nt on the consent 
of the states contracting parties to the treaty. Thus, e.g.. Article 10 
of th(^ North Atlantic Treaty of April 4, 1949, stipulates: “Tlui 
Parties may, by unanimous agreement, invite any other European 
state? in a position to further the principl(?s of this Treaty and to 
contributt? to th(? security of the North .Atlantic area to accede to 
this Treaty.” 

According to tlie traditional doctrine, accc.ssion to a treaty 
always means conclusion of a treaty. This view is not correct. 
There arc* essential differences between accession to a treaty and 
the conclusion of a treaty: (1) The acceding state has no oppor¬ 
tunity to influence by negotiation the content of the treaty. The 
acceding state has only the choice between accepting and not 
accepting the unchanged treaty. And (2) at the moment of the 
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conclusion of a treaty there must exist concordance of will of the 
contracting parties, especially with respect to the pcTSon of the 
parties. Each party must agree to coiiclude the treaty with another 
definite party; and this concordance of will must exist at the 
iiioinc^nt of the conclusion of the treaty. Wh(*n a state accedes to 
an existing trc'aty by virtue of a clause of accession, such con¬ 
cordance of will is not necessary. Evem if one of the contrac:ting 
state's, partic'S to the (existing treaty, has changed its mind with 
respt'ct to the possibility of accession on the' part of a third state, 
its dissc'iit or protest against the accession is irrc'lc'vant as long as 
the clause of accession is valid; and this clause, like any othen* stipu¬ 
lation of the treaty, cannot be invalidated by a unilateral cleclara- 
tifui of will on the part of one of the contracting states. Accession 
to an existing treaty by virtue of a clause of accc'ssion is not the 
conclusion of a treaty with the contracting partic\s of thc^ c'xisting 
treaty; it is rather a submission by a state* to a pre-existing norm 
or a pre-existing s(*t of norms, cremated l^y a treaty concluded by 
other statc?s. That accession to a treaty is not identical with the 
conclusion of this treaty or of a new trc'aty with the same content 
is particularly clear in the case of a multilateral treaty constituting 
an international community and containing the provision that new 
members may be admitted by a majority-vote decision of an organ 
of tlu' community, as, for instance. Article 1, paragraph 2, of the 
CovcMiant of the League of Nations or Article 4, paragraph 2, of 
the Charter of the United Nations. To become a member of an 
establisfied international community by entering tfu* community 
or being admitted to it is equivalent to acceding to its constituent 
tri^aty. If a state is admitted as a new nu'inljer by a majority-vote 
decision on the part of the representatives of the existing members, 
it is hardly possible to maintain the fiction that tlu* new member 
has concluded a treaty with all the other members, even with those 
which voted against its admission. The treaty provision concerning 
admission of new members determines the conditions under which 
the binding force of the treaty may be extended to states not being 
contracting parties to the treaty. By accession (admission) the 
acceding state becomes a .subject of the obligations, responsibilities, 
and rights stipulated in the treaty. 
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c. The treaty as law created htj a specific procedure. Like any 
legal norm, the norm creatc'd hy a treaty has a certain sphere of 
\alichty. As pointed out,"’ we distinguish material, personal, terri¬ 
torial, and temporal spheres of validity. 

(1) THE OBJECTS OF TREATIES. Traditional theory presents the 
prol)l(‘m of the material sphere of xalidity of a norm created by a 
treaty as the problem of the objects of treaties. It is generally ad- 
mitt('d that any subject matter whatever can lic' ri‘gulaled by a 
treaty. In principle, general international law does not limit the 
material sphere of validity of the norms created In' treati(‘S. This 
princijile, howxner, seems to ha\*e some exceptions. It is usually 
maintained that treaties imposing an obligation to perform a plns- 
ieal impossibility or to beha\e immorally are null and void. That 
means that such a treat\' can be annulled by ('ach of the parties 
for that reason, but the question as to what is physically impossible 
or immoral ma\' be disputed. Under general international law there 
is no objective authority competent to decide this (jiiestion. Be- 
sid(\s, to conclude a trc'aty and later on to declare the trf'aty null 
and void because of its immoral conhTit is certainly not less immoral 
than the treaty itself. 

In this coniu'clion the question arises as to whetluT a treaty can 
impose upon a contracting party th(‘ obligation to conckidt* in the 
future another treaty on a cc'rtain subject matt(*r, either with the 
other contracting party or with a third party. Such a treaty is 
called a pactum de contrahendo. As to a trrjaty to be eoneludc'd 
with a third party, it is obvious that a person cannot bi» oblig(‘d 
by a treaty to conclude such a tr(?aty, because the conclusion of a 
treaty is not the action of one person, but depends on the cooper¬ 
ation of anotluT person. The person concerned could be obligc‘d 
only to try to conclude a treaty with a third person, and such an 
obligation is highly problematical."** 

Cf. Huprcij pp. 7f. 

Ill tlui case f)l Railway Traffic between Lithuania and Ptdand (Piiblica- 
tions of the Permanent Court of International Justice, Series A/B, No. 42) the 
Council of the Lfiapiwr of Nations recommended to llu* governments of Poland 
and Lithuania, on Deecmher 10, 1927, “to enter into direct n(*j;otiations as 
.soon as possible in order to (^stahl^sll siieli n.'lations between the two neighlior- 
ing Slates as will ensure ‘the good understanding lietwecn nations upon which 
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II a treaty imposes upon the contracting parties the obligation 
to conclude with one another in the future a treaty on certain 
subject matters, two cases must be distinguished: the first treaty 
docs, or does not, constitute an agreement on certain points. If the 
first trtjaty already constitutes an agreement on certain points, 
it is not a pactum de contraliendo, but a treaty imposing substan- 
ti\c obligations upon the contracting parties, the obligation to do 
something or to forbear from doing something, not tlic obligation 
to conclude a treaty. It may be a so-called pr(?liminary treaty, 
determining only certain important points, and requiring to be 
completed by a subsequent so-calh^d definitive treaty, determining 
other, Ic^ss important points. If the first treaty does not constitute 
an agreement on certain points, it establishes only the obligation 
to (‘liter into lu'gotiations for the conclusion of a treaty, not the 
obligation to conclude a treaty. A typical example of the problem¬ 
atical \alue of sncli a treaty is Article 43 of the Charter of the 
United Nations, which, according to its wording, imposes upon the 
members the oliligation to conclude spi^cial agreements with the 
United Nations, represent(*d by the Security Council, concerning 
tlie numbers and type's of forces to be placed at the disposal of the 
S(‘curity Council, tlicir degrt'e of rcadinc'ss and general location, and 
the* nature of the facilities and assistance to be provided. Althougli 
tli(‘ C>harter is now five years in force, the'st' sjx'cial agret'ineuits are 
not yet conclnded and j^robably never will be conelnded. Never- 

jwMcc ck-priids.’ ” The Pennan('nt Court of International Justice in its advisory 
opinion of October 15, 1931, held: -\s the representatives of Lithuania and 
J’oland participated in the adoption of the resolution of the Conneil of Deeein- 
h(T 10, 1927, the two governinents were hound h>' thc‘ir aeeeptaiiet? of the 
Caiiineirs n'sohilioii, which eonslitiited an enpageinent hetw(‘en them. The 
('ourt could not aeec’pt the eonlention of Poland tliat the oldigalioii to 
iji’iioliale as laid down in the ivsohilioii c'onslitnted an (*ng.ig<Mnent to come 
to an agreement: “The Court is iiidt'ed ju.stiiic'd in eonsidering tliat llie en¬ 
gagement ineiimhent on the two Coveriiiin»nts in eonrorinity with the Conneirs 
Hesohition is not only to enter into negotiations, hut also to pursue them as 
far as possible, with a view' to eoneluding agr(*(Mnenls .... But an obligation 
to n<?gotiate does not imply an obligation to reach an agreement, nor in par¬ 
ticular does it imidy tliat Lithuania, by imdcTtaking to negotiate, has assumed 
an cngagc'ment, and is in consequence obliged to conclude the administrative 
and technical agreements indispeiusablc for the re-establishment of traffic on 
the Landwarow-Kaisiadoiys railw’ay sector.” 



344 Principles of International Law 

theless it cannot be maintained that the members liave violated 
their obligations under Article 43. 

Another question as to the material si^here of validity of treaties 
is whether by a treaty the application of norms of general inter¬ 
national law can be excluded; or, as the question is usually formu¬ 
lated, whether a treaty at variance; with norms of geiu'ral inter¬ 
national law is to be considered as valid. It is the question as to 
whether the norms of customary general iiitc'rnational law have the 
character of jus cogens or of jus dispositivuin. No clear answer to 
this question can be found in the traditional theory of international 
law. Some writers maintain that there exists complete, or almost 
complete, freedom of contract in this respect; others maintain that 
treaties which are at variance with universally recognized prin- 
cij^les of international law are null and void, but they do not and 
cannot precisely designate the norms of gt;neral international law 
which have the character of jus cogens, that is to say, the applica¬ 
tion of which cannot be excluded by a treaty. It is probahh; that a 
treaty by which two or more states rel(;ase one anotluT from the 
obligations imposed upon them by the norm of gentTal international 
law prohibiting occupation of parts of the op(;n sea, will be declared 
null and void by an international tribunal competent to deal with 
this case. But it can hardly be denied that states may by a valid 
treaty renounce in their mutual relations the right of exercising 
protection over their own citizens, a right conferred upon them 
by general international law,-*” 

(2) THE SUBJECTS UPON WHOM TREATIES ARE BINDING. As far aS 
the persona] sphere of validity of the norms is concerned which 


Vattc*h op. cit.. Introduction, pars. 7—9, says: “We ust* the term neccssanj 
Law of Nations for that law which results from applyill^^ the natural law to 
Nations. It is necessary, because Nations are absolutely bound to obstTve it. 
It contains those precepts which the iiatural law dictates to Slates, and it is 
no ]e.ss binding upon them than it is upon individuals. . . . Sine(\ therefore, 
the necessary Law of Nations con.sists in applying the natural law to States, 
and since the natural law is not subject to change, being founded on the 
nature of things and particularly upon the natiin; of man, it follows that the 
necessary Law of Nations is not subject to change. Since this law is not 
subject to change and the obligations which it imposes are ntjcessary and in¬ 
dispensable, Nations can not alter it by agreement, nor individually or mutually 
release themselves from it.” 
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are established by treaties, it is usually assumed that a treaty 
imposes du(it‘s and confers rights only and exclusively upon the 
contracting states —Pacta tertiis nee noceni nec prosiint (“Treaties 
are neither of l)i‘nefit nor of detriment to third parties”). Another 
principk* advocated by international jurists is that treaties can have 
effect iii^oii states only and not upon their subjects, x^rivate indi¬ 
viduals. Both principles, however, have important exceptions in 
X^ositive international law. 

(a) Treati('s Imposiiig Duties nx^on Third States. 

1. Treaties by which so-called state* servitudes are established. 
The term “sci n iliide” is taken from privates law. According to the 
usual definition, a ser\ itude is a charge laid on an estate for the 
use of another (‘Stati* bc'Ionging to another proprietor. Hence one 
speaks of a “sc'rvient” and a “dominant” estate*; for instance, the 
right of x)assage o\'er an estate in order to use better another estate. 
The (‘ssc'uce of this legal institution is that the obligation imposed 
upon tlu‘ proxirietor of the servient estate passes over with the 
estate to any succeeding proprietor of the servient estate, and the 
corresponding riglit to any succeeding x^roprictor of the dominant 
estate. The obligation is, as it were, fixed on the servient, the right 
on the dominant estate. Analogously, a state servitude is an ob¬ 
ligation referring to the territory of a state, as, e.g., the obligation 
not to fortify a certain x^ace, imposed upon a state with the effect 
that any other slate succeeding to the territory automatically also 
succ(*eds to this obligation; the corresponding right passes auto¬ 
matically to any state succeeding to the territory of the state in 
the favor of which the obligation is established. Whether such obli¬ 
gations and rights inherent to the state territory can be established 
by treaties is doubtful.^*’ If they are possible, they certainly con- 

In ihv Sorth Atlantic Coast Fisheries Arbitration between Great Britain 
and the United Stat(\s of America (Tribunal of the Permanent Court of 
Arbitration, 1910; Sci>U, Hague Court Reports [1916], p. 160) the tribunal 
rejected tlie contention of the United States that the liberties of fishery, 
granted to the Ignited States by a treaty of 1818, constituted a servitude in 
their favor over the territory' of Groat Britain. The tribunal was unable to 
agrc’o with tliis contention inter alia because “the doctrine of international 
servitude in the sense which is now sought to be attributed to it originated in 
the peculiar and now obsolete conditions prevailing in the Holy Roman Empire 
of which the doniini terrae were not fully sovereigns; they holding territory 
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stitutc an exception to the principle that treaties impose duties 
and confer rights only upon the contracting states For tlur stat(^ 
which succeeds to the territory in which the obligation is inh<Tent 
is obliged by a treaty to which it is not a contracting party, and the 
state which succeeds to the* territory in which the right is inherent 
becomes tlie subject of a right through a treaty to which it is not 
a contracting party. 

2. Treaties by which territorial changes are establisht*d, c‘spe- 

uncltT l!u“ Jtoinan Finpiro, suhjc'rt at least ihi'ori'tiealh’, aiu! in sonic respects 
also practically, to th(' c‘Oiirts of that Knipin'; llieir right being, nioreover, 
rather of a civil than of a pii]>lic nature*, partaking more of the ehara('l(*r of 
(hntiinittm than ol impcrinm, and therefore certainly not a complete sov ereignly. 
And because in contradistinction to this (|uasi'So\ (Teigiitv witli its incoherent 
attributes acquin^d at various time's, by various means, and not imiiaired in its 
cliaracter by bt'ing incomplete in an>' one ri'Spect or by bf'ing limited in favor 
of another territorv’ and its possessor, tin* modern State, and partienlarlv Great 
Britain, has never admitted partition of soveri'ignty, owing to the lonstitution 
of a modern State requiring es.seiilial sovereignly ami indi'])endenee”; and 
“becanse this doctrine being but little snitt'd to the principle of soM ieignly 
which pn'vails in States under a syst in of eon.slitutional government such as 
Great Britain and the l.’niled States, and to the pre.sent international relations 
of sovereign States, has found little, if any, support from modern publicists. 
It could therefore in the g«'neral iiitert'st of the eoinnuinily of nations, and of 
the* parties to tliis treaty, Ik' afFirnii'd hy lliis tribunal only on the* e*\pr<‘ss 
evidc'ncc of an inteniational contract . . . 

In the Wimhlcdnn Case fPiibljeations eif the Beniianent Court e)f Inter¬ 
national Justice, Series A, Xo. 1 ) Germany refused to the* Knglish .sti'amship 
Wwihlcdnn. carrying munitions feir Peilancl W'hieh lhc*n was at war W'ith 
Biis.sia, passage* through the Kie-1 Canal, in spite of Artie'le "JSO of tlie l*i*ace' 
Treaty of Versailles, v\hich provided: ‘The Kiel Canal and its approaches shall 
be maintained fren; and open to the vesse.-ls of CommeTcre and of war of all 
nations at pe*ace with Germany on teTiiis of entires e^epiality.” Tlie^. Court (192-3) 
statt>cl: “In ord(T to di.sputc, in this ca,se.*, llie right of the/ \\Vimh1cdmi] to 
free passage through the Kiel Canal iinde-r the terms of Article* 3S(), the 
arguine/nt has been urged upon the Court that this right re*ally amounts to a 
servitude by inte/mational law resting upon Germany and that, like all re¬ 
strictions or limitations upon the c'xcrci.se of sovereignty, this .se-rvilutle must 
be construed as re.strictively as po.ssiblc and confined within its narrowest 
limits, more especially in the .sense that it should not be allowcel to affect 
the rights consequent upon neutrality in an armeel conflict. The/ Cemrl is neit 
called upon to take a definite attitude with regard to the question, which is 
moreover of a very controversial nature?, whether in the domain of iritf?rnational 
law, there really exist servitudes analogous to the servitiide/s of private law.” 
The Court arrived at the conclusion that “the respondent, Germany, wrong¬ 
fully refused passage through the Canal to the IWimhlednn].*' 
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cially treaties of cession, insofar as all the other states are not allowed 
to occupy the ceded territory after its evacuation by the ceding 
state and are obliged to considcT the ceded territory after its 
occupation by the cessionary as legally belonging to the latter. 

3. Treati(*s by which a new state is erected and at the same time 
duti(\s are imposed upon this state, which is not a contracting 
party to this treaty: Danzig (Treaty of Versailles); Vatican (Jity 
(I.aleran Treaty); Free Territory of Trieste (Peace Treaty with 
Italy). 

4. Treati(‘s constituting an international organization and stipu¬ 
lating that amendments to the tre^aty become binding upon all 
niemb(‘rs by a majority \ote of a collegiate body composed of 
members, or b\' ratification by a majority of the mc*mb(?rs as e.g., 
Articles lOS and 109 of the (Charter of the United Nations and 
Article 36 of tlie Constitution of th(‘ International Labor Organiza¬ 
tion.** 

5. Multilateral tn.‘ati(\s to which the overwhelming majority of 
the states are contracting parties, and which aim at an international 
ord('r of the world, such as tlie Covenant of the League of Nations 
or tlu* (Charter of tlu^ United Nations. 

Article^ IT of the Co\enant of the League of Nations provided: 
“In the event of a di.spute between a Memb(?r of the League and 
a State; which is not a Member of the League, or betweem States 
iH)t Members of the League, tht‘ State or States not Members of 
the League' sliall be iinited to accept tlie obligations of member¬ 
ship ill the league for the purposes of such dispute, upon such 
conditions as tlu' Council may deem just. ... If a State so iiwited 
shall rebise to accept the obligations of membership in the League 
for the purposes of such dispute, and shall resort to w'ar against 
a Member of the L(;ague, the provisions of Article 16 shall be 
applic:able as against tlu* States taking such action.” Since Article 16 
stipulates sanc;tions for the violation of the obligation not to resort 
to w'ar, Article 17 extends this obligation to nonmembers, w4iich 
means tliat the (k)venant claims to be binding upon states not 
contracting parties to this treaty. 

Article 2, paragraiih 6, of the Charter provides that the Organiza- 


Cf. mtpray p. 337. 
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tion shall ensure that states which are not members of the United 
Nations act in accordance with the principles laid down in Article; 
2, so far as may be necessary for the maintenanct; of international 
peace and security. One of the most important principles is the 
obligation to rt;frain from the threat and use of force and to settle 
international disputes by peaceful means. \\y authorizing the Or¬ 
ganization to ensure that nonmembers act in conformity with the 
Charter, this treaty empowers the Security Council to take enforce¬ 
ment actioiLS—as sanctions—against nonmeinbers acting in vio¬ 
lation of obligations imposed upon members, and ihiis exlends these 
obligations to nonmeinbers. That means that the Charter claims 
to be valid for states not contracting parties to this treaty. 

The restriction of the personal sphere of validity of contractual 
norms establishing obligations, i.e., the i)rincip]e that treaties— 
apart from the above-mentioned exceptions—can impose obliga¬ 
tions only upon the contracting states is the* const^quence of tlie 
principle of the sovereignty of the state, which—as it is usually 
understood—implies that a state cannot be legally bound without 
its consent. It is, however, a characteristic tendency of modc'rn 
international law to restrict this principle. Treaties imposing obliga¬ 
tions upon third states hav^e been generally recognized in a steadily 
increasing measure. 

(b) Treaties Conferring Rights upon Third States.^- The prin¬ 
ciple at the basis of the rijstriction of the personal sphere of validity 
of contractual norms establishing obligations is not involved in 
the question of the personal sphere of validity of contractual 

In the Case concerning Certain German Interests in P<flish Upper Hilrsia 
(supra, p. 329) the Permanent Court of International Justice ('1926) stated: 
“A treaty only creates law as between the States which are parties to it; in case 
of doubt, no rights can be deduced from it in favor of third States*' (p. 29). 
In the Case of the Free Zones of Upper Savoy and the District of Ccx (supra, 
p. 325) the Pennanent Court of Intemutional Justice stated: “It cannot be lightly 
presumed that stipulations favorable to a third State? have been adopted with 
the object of creating an actual riglit in its favor. Th(?re is ho\vev('r nothing 
to prevent the will of sovereign Siatc:s from having this object and this faffed. 
The question of the existence of a right acquired under an instrument drawn 
between other States is therefore one to be decided in each jiarticular case: 
it must be ascertained whether the States which have stipulated in favor of a 
third State meant to create for that State an actual right which the latter has 
accepted as .such” (i^p. 147f.). 
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norms establishing rights. By conferring a right upon a third state 
a treaty cannot infringe upon the so-called sovereignty of the 
state tliat is not a contracting party to the treaty. A treaty can 
confer a right upon a third state only by imposing an obligation 
upon a state that is a contracting party to this treaty. The only rule 
restricting tfjc* personal sphere of validity of contractual norms 
resulting from the principle of sovereignty is the rule that a treaty 
can impose obligations only upon the contracting States; and this 
rule is by no means affected by a treaty conferring a right upon a 
third state. As a matter of fact, there is no principle of positive inter¬ 
national law excluding treaties in favor of third states. Such treaties 
are as follows: 

1. Treaties by w4iich state servitudes are established by creating 
rights for the successor to the dominant state, though not a con¬ 
tracting party to the* treaty. 

2. Treaties establishing the protection of minorities and opening 
to states that ar(.> not contracting parties to the treaty the possibility 
of invoking a court against violations of the treaty stipulations, 
such as the treaties concluded by the Principal Allied and Associa¬ 
ted Powers w-ith Poland, signed June 28, 1919; with Czechoslo¬ 
vakia, signed September 10, 1919; with the Serb-Croat-Slovene 
State, signed SeptemluT 10, 1919; with Rumania, signed December 
9, 1919; with Cr(‘ece, signed August 10, 1920. 

3. Treaties concluded between two states concerning a canal or 
a strait stipulating that the canal or the strait shall be open to 
vessels of all nations, as, for instance, the Hay-Pauncefote Treaty 
between Great Britain and the United States of 1901 and the 
Jlay-Varilla Treaty betw’ecn the United States and Panama con¬ 
cerning the Panama Canal of 1903, or the treaty between Argentina 
and Chile of 1881, concerning the Strait of Magellan. 

4. The Peace Treaty of Versailles contains in Article 109 provi¬ 
sions in favor of Denmark; in Article 116, provisions in favor of 
Russia; and in Article 358, provisions in favor of Switzerland, al¬ 
though all the three states were not contracting parties to the 
treaty. 

5. The Peace Treaty with Italy (signed on February 10, 1947) 
contains in Article 76 provisions in fa\'or of ‘'any of the United 
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Nations which broke off diplomatic relations with Italy and which 
took action in cooperation with the Allied and Associated Powers,” 
without being contracting parties to the treaty. 

If treati(\s are interpreted and applied in accordance with 
the intention of the contracting parties, the aullioritit's com¬ 
petent to apply a treaty are bound to apply also a stipnlalion in 
favor of a third state, provided that the stipulation expresses the 
intention of the contracting parties, as long as the stipulation is 
not amended or abolished in conformity with international law. 
The usual objt'ction against the validity of a stipulation in fa\or 
of tliird state's—that it can be amended or abolished witliout thcr 
consent of the latter—misses its aim. Exactly the same situation 
exists with resp('Ct to rights established by the national law of a 
state. Nobod\' doubts that by municipal law rights are coiderrc'd 
upon individuals, although the law conferring these riglits can be 
amended or abolished by the lawmaker without the consent of 
the subjects of these rights. 

(c) Treaties Imposing Duties and Responsibilities upon Private 
Individuals. A treaty concluded bctw(‘cn two or more states author¬ 
izing or obliging tlu' contracting parties to execute sanctions against 
individuals who have committed certain delicts determined by tlu> 
treaty directly imposes international obligations and responsibilitic's 
upon individuals, whether they an? citizens of the contracting state 
or not. Fl.xainples of such treaties are given in the section dealing 
with individuals as subjects of international law.'**^ 

(d) Treaties Conferring Rights upon Private Individuals. Trea¬ 
ties by which private individuals an? authorized to invoke an 
international tribunal for the protc*ction of certain interests directly 
confer international rights upon private individuals. Such treaties 
are referred to in the section dealing with individuals as subj(»cts 
of international law.*'* 

Cf. supra, pp. 140ff. 

Cf. supra, PI). 140ff. In the Zoppot Street-Crossinff Case fAnniuil Digc'sl 
1933-1934, Case No. 104) the Danzig High Court (1934) held: “It may be 
conceded that, in principle, international agreenumts do not, as such, create 
right.s and duties for private persons like the plaintiff. But in exceptional cases 
thcj eff<5Ct of an international agreeniont may, in accordanc;o with lh(^ intention 
of the parties, be such as to create rights and duties for private persons and 
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(3) TRANSFORMATION OF TREATIKS INTO NATIONAL LAW. From lllC 
priviciplo that the binding force of an international treaty concerns 
llie contracting states only, and not tlieir subjects, it is usually 
infern^d lliat it is necessary to transform an international agreement 
into national law in order that the former may reach private* in- 
di\ iduals.* ‘ Some writ(*rs e\en maintain tliat such transformation 
is necessary to make a treaty liinding upon tlie organs of the 
state. TIk'v argue that since th(* subjects of international law are 
states, treaties can ha\e (fleet only on states as such. If treaties 
refer to the sul)j(*cts or organs of the contracting states, providing, 
c.g., for aclions to l)e perhjrmed by the subjects or by definite 
( Tgans of tlie contracting states, espc^cially by their courts, the 
States must lake the steps necessary to make the iirovisions of 
lh(' trc'aty binding upon tlu'ir su])jects and organs. Otherwise the 
treat)' cannot he executed. What steps arc iK'cessary will depend 

to coiiftT jnrisdiolion in respect of them on nalirmal (‘onrls. Whc'tlur this is so 
(h'jtencls on tin* object and nUMiiing of ih»r particular trt'aty. Tin? intention 
of tlu' parties, which is to hv deduced from lh(‘ content of the agreement and 
tlie way in wlueh it is applied, is in evtry ease decisive." 

‘■•'rims, e.g., in the Czechoslovak Af^rarian Beform (Stviss Suhiccis) Case 
( Annu:d Digest 1925-1920, Case No. 5) th(* .Supreme Administrative Court 
of C/ecliosl<Jv;jkia (1920 ) stat<*d that international treaties, although they weri* 
also a sojirei^ of law, en?ated law only as helween conlratrting .states. In cases 
when their stipulations cone<rned the rights and duti<’S of tin? subjects of the 
eoutraeting slates, the Ireatv as such could only bind the contracting slates 
to incorporate corresyioiuling jirovisUms iiitc* their iniinieipal law, and thus 
make the slijiulations of the treaty binding also in the municipal spluTC. As 
regards tl»<’ C'zechoslovak Stale, the official publication of the treaty was not 
sullicienl t(» fulfill this obligation. For this purymse the stipulations of the 
tri'aty must be promulgated in the form required by the Constitiititm as pro- 
\ isioris of tin' (’'/.eelioslovak legislative power, i.e., as a law or a decree. And 
in the llltinchnul Onlitiaiiccs Case ( Annual Digest 1925-1926, Case' No. 7) 
the CaTiiian Ih'h'lisfiiiair/liof ( 1926) stateil that international law, including 
inlenialional conventions, was binding upon courts and individuals only so far 
as it had been transformed into municipal law. but, in EheJeuie K. r. Deutsche 
lirichshahu-Cesellschaft (.Annual Digc.st l929-19o{). Case No. £26) the Ger¬ 
man lleit^lisgerielit (1929) stated with respc'ct to a treaty eonehided by Germany 
and Poland that tlie (aniveiition of April 21, 1921, was eonehided in pursiianee 
of the provisions of the 'IVeaty of Versailles. It liad therefore become jiart of 
iiUemal (hTiiiaii law. It might be invoked if the particular jirovision, liaviiig 
regard to its content, piirpo.se, and wording, was caleulat(*d to produce an 
effect in the .sphere of private law. No further uK'asures in the nature of inter- 
iiational or munieipal acts w’enr needed. 
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on the' constitution of the state concerned. A simple publication of 
the treaty in the' official gazette may suffice, but it may be necessary 
to insert the content of the treaty into a statute adopted by the 
legislative organ. 

As jiointed out‘'’ this view can hardly be maintained without 
restrictions. Ever\ norm of international law, and esxHX'ially every 
treaty imjiosing an obligation upon a state, stijiulates an action 
to be perforincd by some organ of the state. The state can manifest 
its existence only through acts pc'rformed by its organs. If inter¬ 
national law in general and treaties in fiarticular obligated only 
tlu' stale as suc'h and not definite organs of the state, international 
law would obligate nobody. Hence every treaty would require 
some kind of transformation into national law. Hut there can be no 
doubt that in llie xirac:tic(' of states tlu' norms of general international 
law are applied and many treaties art' exe'cutt'd by the comiielent 
organs of the state's without any such transformation, espt'cially 
treaties providing for actions of the state to bt' jierformed by that 
organ which is called the government—the Ilt'ad of Statt' and the 
cabinet. Such are, e.g., treaties of alliance and arbitration treaties. 
If a nonn of international law is to be applied by the govenimc^nl 
of the state, most writers do not consider a transformation neces¬ 
sary because they identify the state with its government. Then there 
is no reason to consider transformation of a treaty necessary if 
the treaty is to be applied by administrative organs subordinate' 
to the government, which may order them to apply the treaty, 
unless such order is interpreted to constitute a transformation of 
international into national law. If a treaty imj^osos upon a state 
an obligation which can be fulfilled only by a legislative act, this 
act is, as pointed out,"*^ no transformation of international into 
national law' und('rtaken for the purpose of making the application 
of the treaty possible, but the direct application of the treaty 
by the competent organ. 

The situation is different when the provisions of a treaty are to 
be applied by the courts of the contracting state, independent of 
its governmc'nt, and if the constitution of the state authorizes the 

■*'* Ct. Miipra, pp. 194f. 

Cf. supra, p. IQ^. 
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courts to apply only law cr(.‘ated by tin.* legislative organs of the 
state. Then, true transformation of tlie treaty into a statute is 
certainly necessary. But it is possible that tlie cemstitution of a 
state contains a provision according to which treaties concluded 
by the state in c*onforniity with its coiistitutioii are to be considered 
as binding upon the organs and subjex-ts of thi^ stale and c‘S})ecially 
upon its courts, in the same way as statutes or otliiT legal norms 
ereated by the lawmaking organs of the state, will amt any j^nblica- 
tion of tlie treaty or other kind of transformation being necessary. 

Thus, (\g., th(' Cionstitiition of tlui United Stab's contains the 
pnnision (Article VI. section 2) that “all treaties made, or which 
shall be made, under the authority of llui United Stales, shall be 
tlie supreme law of the land; and the judges in every State shall be 
bound thiTcby, anything in the (Constitution or laws of any State 
to the contrary notwithstanding." This pro\ ision may be interpreted 
to mean that ev(Ty treaty eonclud(‘d by the Uniic^d Stat(\s is 
applicabli' by the competent organs of this state in the same way 
as .statutes adopted b>' tlu* legi.slative organ, th(' (Congress. 

It is furtlicr possible that a treaty, according to its own terms, 
shall be dirc'ctly applied by the organs of tlie cimtracting stat(?s, 
without any transforination into national law being necessary.’^ 
'riieii transformation is uc'vtTtheless lu'cessary if the tn^aty is to 
be applied l)y the courts and if the courts, ac’cording to the' con¬ 
stitution of the state concerned can apply only law crc'ated by the 
legislative' organs of the .state.^'’ Many constitutions ])rovide that 

This ha.s hwii rccoi^iiizocl by the Permanent Court of Inleniational 
Justice in its advisory <»pinion Ncj. 15; el. supra, p. 195. 

In S. Vapadopoulos. of Vera r. iV. V. Konhii^lijkr yJcdcrlamlschf ^tifonihoot- 
Maatscliappij. of Amsterdam (Annual Digest 1927“ 192S, C7ise \o. 2S51 the 
(7oiirt ol Appeal, Ain.slerdam (192S) held that the 'rrealy of liaiisaune not only 
binds tlie govcTinnenls of tlie eontraeting slates in tlie exerci.se of their sovi-reign 
rights, but also directly eoncerns the rights and interests «>l llu’ir sultjeets, 
so that th(‘ trc'aty forms part of the law of tlu^ .st.ites coneeriH'd; that Artiele 137 
of the treaty obviously tends to aceejU the decisions and orders of the oc‘<*upying 
pow<rrs as delinih'ly elothed vsith legal t'Hect, and that, therc'fore, the subjeets 
of the eontraeting slalt^s are eciually bound to re.sjH‘et the lc*gal situation thus 
created. Cf. also Ehcleute K. r. Deutsche Reichsbahn-CeselLsrluift, supra p. >"1 

♦’•In Foster v. Neilson (2 Peters 8M) the Supreme Court of the I’niled 
States (1829) dec'lared: “Our constitution declares a treaty to he the law 
of the land. It is, consequently, to be Regarded in courts of justice as cquiva- 
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all, or certain, treaties must be approved by the legislative organ 
in order to be valid. Such aj^proval is no transformation; it is 
participation of the legislative organ in the conclusion ol the treaty, 
that is to say, participation in the creation of international law. 
Whether a treaty concluded with th(' appro\al of tlu^ legislative 
organ ref|uires transformation into a statute or a decree oF the 
executixe depends on the constitution of the state concenu'd. As 
pointed out, the nc'cessity of transformation is a question of national 
not of international law. 

(4) nEcnxxiNC .\nd end of the VALiorTV or the treaty. The 
territorial sphere of validity of a norm created by an international 
treaty is, as a rule, tiie territories of the conlracting stat(\s. The 
temporal s^Dhere of validity is the tinn' during wliich the conxen- 
tional norm is valid. It is the question as to the beginning and the 
end of the validity of the treaty. 

A treaty enters into force at the moment xvhen th(* concordance 
of xvill of the parties has been reached, in other xvords, xxluai the 
procedure by xxhich the contractual norm is to bt‘ cn'aft'd has 
been terminated. The beginning of the xalidity of the* treaty as a 
norm coincides xvith the end of the procedure xve call “treaty." 
At that rnoinent th<? treaty assumes binding force. The binding 
force of the treaty manifests itself in tliat the contracting parlies 
cannot unilaterally free th(*m.sclves from tht' oI)ligations stipulated 
by the treaty, unh’ss the treaty itself authorizes eacli party to xvith- 
draxv under definite? conditions determined by the tn^aty. That 
such a treaty is in force means that the parties cannot unilaterally 
free th(’msclves from tlie norms dtrlermining the conditions under 
xvhieh withdraxval is ptTmitted. If the parties are unc-oiiditionally 

Ifnt to an act of the Icgislatiin;, whenover it operates of it.self. witlioiit tlit* 
aid of any legislative provisi()n. j.hit when the tcTins of thi^ .stipulation iiiii)ort 
a contract—when either <>f the- parlies engages lo jierfonn a i)arlicidar act, 
the treaty addnrsscs itself to the political, not ihc^ jiulicaal d<rj)artment; and 
the lc*gi.slatiin.‘ niu.st «\\ccnl<f the contract, hefore it can heconu* a nih^ for 
the court.” In Attonwij-Cencral for Catutda v. Allornctj-CU;ncral for Ontario 
the Judicial Coniinittce of the J’rivy Council ( 1037 Law Ileporl.s A. (3. 32fi) 
hc;ld: “Within the British Empire then: is a well established rule that tlic 
making of a treaty is an executive act, while the performance of its obliga¬ 
tions, if they entail alteration of the existing domestic law, requires legislative 
action.” 
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allowed to withdraw from the treaty, then there is no sufficient 
reason to assume* tlie existence of a treaty binding upon th(* parties. 

A treaty, it is tni(\ may fix a date for its coining into forc(\ This 
date may be aft(*r or prior to tlu* tc'rminatioii of the procedure by 
which the trc'aty is concluded, for instance, a date aft(*r or prior to 
ratification; in the lattiT casc^ the ratification has retroactive effect. 
But if a treaty contains such a provision, at l(?ast this provision must 
enter into force at the moment when the trc;aty-rnaking proc:edure 
has been tcTiuiiiated; olher\\’ise it could not have Ic'gal c*ffect. 

That th(‘ trc'aty has enteri*d into force does not lu'cc.'ssarily mean 
that the jiarties arc* obliged to jXTforrn the trc'aty immediately. 
For the* treaty may contain a proxision to the effect tliat the 
performance* of the trc'aty is suspended by a condition or by a 
date. A condition is a future* unce'rtain event on the occairrcmce or 
lionocciirrencM? of whicli the performance of the treaty depends; a 
date is a fixc'd point of time, that is, a c(*rtain future event with 
the occurrence* of which tlic* pc*rfe)rmaiice lias to be*gin. Exen if 
the* peTforinancc* of tlu* treaty is siispc*ndc'd in this wax-, the tre>aty 
must entcT into force* immc'diately after it has been conclude‘cl 
( the* treaty-making procedure* has been terminat(*d); otherwise its 
prox ision conce*rning the suspension of the performance* could not 
have legal e*ffect. 

The* xalidity of a conventional norm or, what amounts to the 
same*, the* binding force of a treaty, may be terminated by a fact 
de*termine*d dire'c*tly by gene*ral inte'rnational law, as, for instance , 
by aneilher treaty concluded by the same contracting parties, or 
by a fact determined by the treaty itsc'lf, as, for instance, by the 
expiration of the* time for xx'hich the treaty has bc'cn concluded. 
We may distinguish two differemt groups of facts terminating the 
x^alidity of the norm created by a treaty. 

The t('rmillation of the binding force may be the effi*ct of an 
act performed by one of the contracting parties, or by all of them, 
with the intention of obtaining this effect, or by a fact different 
from such an act. As far as the first metliod of termination is con¬ 
cerned, the following principles apply: Except xvh('re otherwise 
expressly provided in the treaty itself, the norm creat(*d by the 
treaty is x^alid until abrogated by another treaty concluded by the 
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sarnr contracting parties. This kind of termination is usually desig- 
nate*d by the expression “dissolution of a treaty by mutual consent.” 
Such dissolution is legally excluded if the tn^aty is concluded for 
all time'. Treatic's concluded for all time are, for instance*, treatic's 
b)’ which a federal state is established. 

There is, however, anotlier opinion acx'ording to which a treaty 
concluded for all time may be dissolve'd by mutual consent of the 
contracting parties. This interpretation is possible but not neces¬ 
sary. It is based on the idea that the states, even after having 
concluded a particular tiraty for all time, retain the power of 
concluding treaties (which is not tin* case if by the tri*aty a federal 
state is established, the component statt‘s of which have no power 
to concludes treaties); and as the contracting states retain this 
power, they can conclude a trt^aty by which tlu* eternity clause of 
a previous treaty is abrogated. The first-mentioned interpretation, 
according to which a treaty concluded for all time, and that means 
with th(? stipulation that the treaty cannot be disso]v(*d by mutual 
consent, is bast'd on tht; idea that the parties have by treaty re- 
nounct^d the possibility of applying the ruk; authorizing them to 
conclude treaties with respect to the subject matter of the treaty 
concluded for all time. The same double interpretation applies, 
in principle, to the? case of a treaty concluded for a period of time 
that has not yet expired. If, how^ever, in such a case, it is not pos¬ 
sible to assume that the contracting parties have renounced tlu? 
possibility of dissolving the treaty by mutual consent, this possi¬ 
bility cannot be demied; provided the treaty is interpreted accord¬ 
ing to the ascertainable intention of the parties. 

As pointed out, a treaty may be abrogated by unilateral with¬ 
drawal on the part of a contracting state. This, howevcjr, is possible 
only if the treaty determines the condition under which unilateral 
withdrawal is permitted. Such condition may be an act of denun¬ 
ciation, that is a fonnal declaration of the intention to withdraw 
from the treaty, and this declaration may have the effect of ter¬ 
minating the validity of the treaty immediately or only after a 
certain period of time. The po.ssibility of such withdrawal may 
be assumed even if it is not expressly stipulated but if it corre¬ 
sponds to the ascertainable intention of the contracting parties. 
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Such an intention cannot be assumed if a treaty according to its 
terms is concluded for all time or with the intention of estab¬ 
lishing an everlasting eondition of things, such as pt?ace treaties, 
boundary treaties, tfu' Kellogg-liriand l^ict, tlu; Cdiarter of the 
United Nations, and the like. The ('ovenant of the League of 
Nations contained ex])r(rss provisions authorizing the mcMubers to 
withdraw ])y a unilateral act from iluj L(‘ague, and that means, 
from the tri‘aty constituting the League. Article 1, paragraph 3, 
providi*d; *‘Any Member of the League may, after two years’ 
notice of its intention so to do, witlulraw from tlie League, pro¬ 
vided that all its international obligations and all its obligations 
under this CovcMiant shall have been fulfilled at the time of its 
withdrawal ’; and Article 26, paragraph 2, slijiulated that in ease 
an amendment to the (Covenant canu‘ into force any member which 
did not consent to the amendnumt could signify its dissent, in which 
casi‘ “it shall ceas<* to lie a Member of llu* l.eague." 

The (Charter of the United Nations, as pointed out, does not 
contain a provision authorizing the memb(as to withdraw, by a 
unilatxTal act, from the Organization, but CA)mniission 1 of the 
San Francisco Conference adopted a n'solution to the effect that 
a member of the United Nations may withdraw from the Organ¬ 
ization in case of “exceptional circumstances." FiXainpU's of such 
exceptional circumstance's are mentioned as follows: if “the Organ¬ 
ization was revealed to lie unable to maintain peace' or could do 
so only at the expense of law and justice; ... if an amendment 
to the Charter comes into force in which the Member has not 
concurrt'd and wliich it finds itself unable to accept; if an amend¬ 
ment duly acce])ted by the necessary majority in tlu' Assembly or 
in a general conference fails to secure the ratifications necessary 
to bring such amendment into ellect."-’" Since the text of this 
r(;soluti()n is not inserted into the Charter, it has no k'gal effect. 
From a strictly legal point of view, the members of the United 
Nations have no right of withdraw'al from the Organization. 

The validity of conventional norms may be terminated by a 
fact different from an act performed by one or by all of the con- 

Unilc'cl Nations Conference on Intcniational Organization, Uoc. 1178, 
1/2/76 (2), pp. 5f. 
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tracting parties with the intention of obtaining this effect (dissolu¬ 
tion by iTiiitual consent, notice). Such facts are as follows: 

1. The hapix'ning of a certain or an uncertain event, that is 
to say, a terminus ad quern, or a resolutixe condition fixed by the 
treaty itself. 

2. The performance of all the obligations .stipulatc'd by the 
treaty, for instance, a treaty of cession after the ceded territory 
has bec'u evacuated by the ceding state* and occupied by the 
cessionary. The illegal nonperformance of the obligation stipulated 
by a tn'aty does not terminate its validity. If a bilatt*ral treaty 
stipulates mutual obligations, that is to say, if it imposes obliga¬ 
tions upon both the contracting parties, and if one of the parties 
does not fulfill its treaty obligation, the othc‘r party has tla* choice 
between two possibilities: to fulfill its own obligation and take 
the measurers provided by general international law in case of an 
international dc*lict, or to cancel the treaty on the ground of non- 
fulfillnient on the part of the other stat(*. Sonu* writers maintain 
that the right to cancel the treaty exists only if (‘ssential stipula¬ 
tions of the treaty arc violated by the otluu’ party. In case of a 
multilateral treaty, nonfulfillment of its provisions by one party 
does not authorize one of the other parties to cancel the tr(‘aty, 
each party^ being obliged to comply with the treaty in relation 
to all the other parties. The treaty remains in force, but the 
parties to the treaty may, as a rei:)risal, refuse to fulfill th(*ir 
obligations under the treaty in relation to that party which has 
violated the treaty. 

3. The fact that the execution of tlie treaty becomes impossible 
subsecpient to its c:onclusion: if, for instance, a state has c(?ded 
by a treaty an island to another state, and this island disappeared 
by an eartlKpiake before the? (*\eculion of the treaty. If impossi¬ 
bility of execution t(Tminates th<* validity of a treaty, the non¬ 
execution (of the treaty) is not considered to be illegal and con¬ 
sequently does not entail an obligation of reparation. 

4. In the case of a bilateral tnuity, the fact that one of the 
two contracting parties ceases to exist. 

(5) THE CLAUSULA REBUS SIC STANTIBUS. According to a wide¬ 
spread opinion, a treaty ceases to be valid as the effect of a vital 
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change of circumstances; or, as this principle is usually formu¬ 
lated, according to the clausula rebus sic stantibus (“C^laiise con¬ 
cerning \’ital change of circumstance's”). In order to justify the 
|)rinciplc that a contracting party to a treaty can withdraw uni- 
lale'rally from the tri*aty or, what amounts to the same, declare 
that it considers itself no longcT hound by the treaty il the cir- 
cumstancers under which it lias eoncludc'd the treaty or adhered 
to it have (essentially changed, some writcas maintain that if the 
change of circumstances is so (‘ssenlial tliat compliance with tlu- 
treaty could impair tlu' vc'iy ('xistt'nce of tlu' state, the latter cannot 
he considered as hound hy the treaty. Its fundamental right to 
existence is stronger than its obligation under the rule* pacta sunt 
servanda. 'Hay somt'times ref(T to the fact that the principle in 
([lu'stion is r('cogni/(‘d hy many national legal ordcTS which pennit 
a person to cancc‘1 a contract for the reason that the circumstances 
und(‘r which it has he('n concludc'd hav(? cissc'ritially changed. 

hut ther(‘ (wists an imi)ortant diffen'iicc* Ix'twec'ii the clausula 
rebus sic stantibus as part of national law and the same principle 
as part of international law. Und(T national law an ohjectixe and 
impartial authority is estahlislu'd to decide the question as to 
whether a x ital change of circumstances has taken place, wherc'as 
und('r g('ii(Tal intiTnational law- tlu' parties to the treaty are them¬ 
selves competent to decide’ (his (|U(‘stioii. Tli(‘ most sc'rious argument 
against the doctrine tliat, according to a rule of international 
law, a treaty loses its validity wdit'o the circumstances under whicli 
it had h(*cn concluded ha\e (\s.si'ntially changed, is this: that it is 
the function of the law in geiu'ral and treaties in particular to 
stabilize the legal n'lations h('tw-een state’s in tlu^ stream of chang¬ 
ing circiim.stances. If circumstances did not change, the l)inding 
force conferred upon treaties by the laxv would be almost supiT- 
fluous. The clausula rebus sic stantibus is in opposition to one of 
the most important purposes of the international legal ordcT, its 
purpose of stabilizing inlxTiiational relations. 

As a matter of fact, it is hardly possible to throve that the clatisula 
is part of positive international law. When in 1870 Russia tried to 
withdraw unilaterally from the Treaty of Paris of 1856, which 
imposed upon Russia the obligation not to maintain a fleet in the 



360 Principles of International Law 

Black Sea, the parties to the Treaty of Paris in a conference held 
at London in 1S71 adopted the following declaration: “It is an 
(‘ssential principle of inlernational law that no power can free 
itself from obligations imposed upon it by a treaty or modify 
its terms, except with the consent of the contracting parties by 
means of an amicable agreeitient.” This is an open rejection of 
the dausuhi rebus sic stantibus. The relatively few cases in which 
states have referred to essential change of circumstances to justify 
their iioncompliance with treaty obligations may be interpreted 
simply as violations of intcTiiational law rather than as evidence of 
the clausula rebus sic stantibus as a rule of positive international 
law. As a matter of fact, no international tribunal has, until now, 
unreser\'edly confirmed the existence of this rule."'^ 

(6) FFi'KCT OF WAR OX iRFATiEs. A State of war does not affect 
the validity of treaties concluded for war or during war (such as 
treaties regulating the conduct of war, armistice treaties, and the 
like). As to other treaties, no unanimity exists. Many writers main¬ 
tain that a distinction must be mad(? between treati(\s to which only 
the belligerents and treaties to which also nonbelligerents are con¬ 
tracting parties. The validity of the former is terminated by the out¬ 
break of war; the latter may be suspended by the belligerents. 
In this case, the peace treaty may contain provisions concerning 
the continuance of these treaties with or witliout modifications. 

( 7 ) REvisTOx OF TOEATiES. By rcvisioii of a treaty a procedure of 
changing the content of a treaty for the purpose of adapting it to 
changed circumstances is understood. Article 19 of the Covenant of 
the League of Nations attempted to deal with this problem: “The 


The decision of the Permanent Court of International Justice in the 
Cdsr of the Free Zones of Upper Savoy and the District of Cex {supra, p. 325) 
is .sometimes quottid as confirming the claustda rebus sic stantibus. In this 
case France referred to the clau.s<; in order to fre^e itself from a treaty obliga¬ 
tion. But the court, without recogni/Jng the clausula as a rule of positive 
international law, declared only that France failed to prove an essential change 
of circumstances. 

In Rothschild 6- Son.? v. Effyptian Government (Mixed Court of Appeal in 
Egyi)t, 1926; Annual Digest 1925-1926, Case \o. 14) the Mixed Court of 
First Instanct* ( 1925) held that the chusula rebus sic stantibus in internutional 
law appli(^s only to contracts and ohligntioii.s of an indf'finite duration, and not 
to those which have a .spcjcific fixfjd and limited duration. 
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Assembly may from time to time advise the reconsideration by 
Members of the l A^agucr of treaties which have become inapplicablt?, 
and the consideration of international conditions whose continu¬ 
ance might endanger the peace of tin? world.” This provision did 
not confer upon the League the power to revise trcatii?s. The 
advice of the Assembly to reconsider a tr(*aly had no binding 
force. Besides, Article 19 of tlie Covenant has never been applit'd. 
The Charter of the United Nations does not contain an express 
provision concerning rc'vision of trc'aties. But Article 11 autliorizes 
the Gen(*ral Assembly to “recominend measures for the peaceful 
adjustment of any situation, regardless of origin, which it deems 
likely to impair tlie general welfare or friendly relations among 
nations, including situations resulting from a violation of the 
provisions of the present Charter setting forth the Purpost^s and 
Principles of the United Nations.” Tliis provision may be applied 
for the pvirpose of treaty revision. Under ArticU' 14 iIjc (General 
Assembly may recommend the revision of a treaty creating a situa¬ 
tion likely to impair the general welfare and friendly relations 
among nations. The recommendation of the General Assembly has 
no binding force. But whereas the ach ice of the Assembly of the 
lA^agiie could be made only by a unanimously adopted decision, 
the recommendation of the CeiuTal .\ssembly of tlie Unitt'd Nations 
requires only a two-thirds majority vote. 

(8) CONFLICT BETWFEN TREATIES. Two treaties may conflict with 
each other. With regard to such conflict w(' have to distinguish two 
different cases: (1) the two conflicting treaties an* concluded by 
the same contracting parties; and (2) the two conflicting treaties 
are concluded partly by different contracting parties, for instance: 
State A concluded a treaty with State B, and later on State A 
concludes a treaty with State C, by wdiich A assumes obligations 
incompatil)le with its obligations under its treaty w'ith B. If the 
two treaties are concluded entirely by different parties, no conflict 
is possible. A treaty concluded betwT?en A and B cannot conflict 
with a treaty concluded betw'cen C and D. 

1. Conflicting treaties concluded by the same contracting parties. 
If the conflicting treaties are concluded by the same contracting 
parties, according to general international law the rule lex posterior 
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(Icro^at priori (“tlie siil^sequenl law abrogates the preceding law”) 
applies. liowe\er, a treat)- may eontain a provision whieh corre¬ 
sponds to anolhcM' principle—the prineiiile Irx prior dcro^at posteriori 
(“the preceding law abrogates the snbsecpient law”). Then the 
siibsiHjiient treaty, if incompatible with the prec'cding treaty, is 
to be considered as null or annullable. This is the m(*aniiig of a 
treaty concluded for all time. A spt'cial problem is the conflict 
between a multilateral treaty and a later treaty concluded onh' by 
a part of tlie contracting parties to the former. It may be argued 
that the preceding treaty is abrogated by the subsecpient tri^aty 
in the relation among the parties to this treaty; but it may also Ih‘ 
argueil that (‘ach i)art)' to a multilateral treaty is entitled to demand 
that all tlu' other parties r(‘main bound by the treaty as long as 
it is not abolished or modified by another treaty concluded by all 
contracting parlies. 

A multilateral tr(\aly may contain an i*.\press provision to tht‘ 
effect that the contracting parties are forbidden to enter into an 
agreemc'iit with oik* another inconsistent with the terms of tlie 
former. Then the conclusion of such a tri*aty is a violation of a 
previous treaty obligation and the treaty tljus concluded is null 
or aMmillabl(‘. Article 20 of the (Covenant of the League of Nations 
providc'd: “The Membeis of th(* League sevf*rally agree that this 
Covenant is accepted as abrogating all obligations or understand¬ 
ing inUn' sc whicli are inconsi.stent with the terms ihereol, and 
solemnly undertake that they' will not hereafter enter into any 
engagements inconsistcait wn'th tlu* terms thereof.” The first i)art is 
superfluous, for the abrogation of the j)reviously concluded treaties 
takes place according to general international law. The second 
part refers not only to treaties among parties to the Covenant but 
also to treaties concluded by parties to the CJovenant and other 
states. .Article? 8 of the North Atlantic Treaty of April 4, 1949, 
stipiilat(;s: “Each Party d(‘f*lan\s that none of the international 
engagements now in force? betwK*en it and any other of the Parties 
or any third State is in conflict witli the provisions of this Treaty, 
and undertakes not to enter into any international engagc?ment in 
conflict with tins Treaty.” According to its wording, the first part 
has a mere declaratory character. If the declaration is true, it is 



363 


Creation and Applirafion of Infcrualional Law 

suporfliioiis; if it is not true, it has no legal effect. The second 
part refers not only to treaties entered into among the* parties to 
the Atlantic Treaty, hnt also to treaties conehuh'cl hy parli(‘s to the 
North Atlantic: I’reaty with third slal(\s, just as the S(*cond part 
of Article 20 ol the Covenant referred not only to tre^aties entered 
into among rneinlxTs of the League of Nations but also to treaties 
entered into by members with nonmembers. This problem is eon- 
siderc'd below. 

2. Conflicting tr(*aties eoncliuh'd jKirtly })y different parties. If 
State A eonelnd<*s a treaty with State C which is inconsistent with 
an earlier tn'aty eonelnded between State A and Slate Jh botli 
treaties are valid according to general inttTnational law. If State 
A fnlfills one of the two treaties, it violates tlu‘ other with all tlu' 
legal coiist‘(inencc‘s of a treaty violation. Some writer's on int(*r- 
national law maintain that tlu' conclusion of a treaty inconsistent 
with an earlier treaty is an ilk*gal act and as such cannot have a 
lt\gal, i.e., a law-creating (‘{feet. Consecjnently the later tix'aty is 
Jinll and ^'oid. This theory is based on the principle e.Y injuria jus 
non oritur. But this jninciple, as pointexi ont/'^ if it i.s valid at all, 
is valid only with many e.xceptions, .so that it is hardly possible to 
base on it the noijvalidity of the lat('r treaty. Bedsides, the conclusion 
of a treaty inconsist(‘nt with a pnwiously concluded treaty is an 
illegal act only if this treaty contains a provision imposing upon 
lhc‘ contracting j)arties the obligation not to conclude* a subsecpient 
treaty inconsistent with it. Such obligation cannot be deduced 
from provisions establishing oth(*r obligations. And even if a treaty 
contains a provision forbidding the conclusion of incf)nsistent 
treatic*s .such as the Covenant of the Lc'agiu* of Nations or the 
North Atlantic Treaty, this provision can be violal('d only by the 
l)arti{*s to the treaty c*ontaining the provision, not by a state which 
is a party to the .snbs(*qn(Mit but not to the precedent treaty. Tn 
respc'ct to this state the conclusion of the subsequent treaty is 
certainly not an illegal act. 

Sometimes it is argued that two treaties inconsistent with each 
other cannot be v-alid at the same time because they constitute a 
logical contradiction, and that such contradic*tion is impossible 
Cf. supra, pp. 216, 293. 
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within a legal system or, what amounts to the same, is incompatible 
with the necessary unity of the law. However, the fact that two 
conflicting treaties concluded partly by different parties are both 
considered to be valid is not incompatible with the unity of the 
law if this unity is conceived of as a logical unity."’’ The conflict 
in question is not a logical conflict; it does not imply statements 
which logically contradict one another. For the statement that 
the two treaties in question are in conflict with each other means 
this: If State A fulfills its treaty with B, State C is authorized to 
direct a sanction against A; and if it fulfills its treaty with C, B is 
authorized to direct a sanction against A. These two statements 
are in no logical contradiction. Of course, the situation is not 
satisfactory. It is true that Great Britain protested wlnm in 1878 
Bussia and Turkey concluded the Preliminary Treaty of Peace 
of San Stefano, which was inconsistent with the Treaty of Paris 
of 1856 and the Convention of London of 1871, and that this 
protest was justified. But this does not int^an that the Preliminary 
Treaty of San Stefano was, according to general international law, 
null and void. 

In case a state assumes by a treaty an obligation in conflict with 
an obligation it has assumed by an earlier treaty with a third 
state, it has, under general international law, the choice between 
fulfilling the earlier treaty in violation of the later treaty and 
fulfilling the later treaty in violation of the earlier treaty. By a 
general convention codifying and reforming the law of treaties, 
the rule could be laid down that in case of such a conflict the 
execution of the earlier treaty shall take priority over the execution 
of the later treaty, and that the party damaged by the nonexecu¬ 
tion of the later treaty shall be entitled to an indemnity. But this 
implies that the later treaty is to be considered as valid. For only 
if a treaty is valid is its nonfulfillment illegal; and the obligation 
of reparation presupposes an illegally caused damage. 

Article 103 of the Charter provides: “In the event of a conflict 
between the obligations of the Members of the United Nations 
under the present Charter and their obligations under any other 
international agreement, their obligations under the prc.sent Char- 


Cf. infra, pp. 424ff. 



365 


Creation and Application of International Law 

ter shall prevail.” This provision refers to tr(?aties concluded prior 
to the coming into force of the Charter as well as to treaties con¬ 
cluded afterward; and it refers to treaties concluded bctw'een 
members of the United Nations as well as to treaties concluded 
between members and nonmembers. In contradistinction to Article 
20 of the Covenant, Article 103 of the CJharter does not establish 
an obligation of the members not to conclude treaties inconsistent 
with tlie Charter. The provision that in case of conflict the obliga¬ 
tions under the C-harlc;r shall prevail may be interpreted to mean 
that the fulfillment of these obligations shall take priority over 
the fulfillment of the obligations under any other treaty. This 
provision can be binding upon a noiimember that is a party to the 
treaty inconsistent with the Charter only if the Charter is inter¬ 
preted, in conformity with Article 2, paragraph 6, as a treaty 
binding upon third states. As to treaties to which only members 
are contracting parties. Article 103 is superfluous. Such treaties, 
if preceding the Charter, are abrogated by the Charter, and, if 
subsequent to the Charter, are null and \'oid or annullable be¬ 
cause they attempt to amt'iid the C'harter, and an amendment to 
the Charter is valid only if enacted in conformity wdth Articles 
108 and 109. 

5 . Decisions of International Agencies 

In addition to custom and treaties, decisions of international 
agencies, especially judgments of international tribunals, are sources 
of international law. General international law does not institute 
such agencies. It leaves the application of the norms imposing obli¬ 
gations and conferring riglits upon states to these very stales. It is 
just in this respect that general international law proves to be a 
highly deccaitralized legal order. C<'ntralization, that is, the estab¬ 
lishment of special organs for the apiflication of international law, 
is possible only by treaties. 

In applying a pre-existent general norm of customary or conven¬ 
tional international law to a concrete case, such an international 
agency may create an individual norm of international law.'‘^ But 
Cf. supruy pp. 3031. 
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a special organ established by a treaty may also be competent to 
create general legal norms binding upon tlu* parties to tlie treaty. 
The agency established by a trc'aty is an organ of the international 
coininunity constituted by the treaty, the contracting parties being 
the members of this c()mnuinity. The organ competent to create 
general legal norms may be* composed of representatives of all the 
parties to the treaty (‘stablishing the organ, or, what amounts to the 
same, of all the members of the community constituted by the 
treaty; or only of representatives of some' of them. It may have 
the power to create general legal norms by a unanimous decision, 
or by a majority-vote decision, so that the norms thus created are 
binding also upon a state the representative of which voted against 
them. A general norm adopted by a unanimous decision of an 
international organ composed of rt‘presentati\ es of all x^arties to 
the treaty establishing the organ is not different from a norm 
created by a treaty entered into l)y tlie stales uxx)n which the norm 
is binding. But if the norm is adopted hy a majorit) -\’oU‘ dt?eisioii of 
an organ, coinposc'd of representati\es of all parties to the treaty 
establishing (he organ, and especially In* the majority-vote d(‘ei- 
sion of an organ composed only of rex^resentatives of some* of tlie 
parties to this treaty, the creation of the norm assumes the char¬ 
acter of legislation. 

An international community may ha\e central organs endowed 
with such li'gislative xx>wer. Under the Charter of the United 
Nations, the General Asseiribly as well as the Security Council 
has a rcstrict(*d legislative power.’* ’ If, however, the centralization 
of the organization, especially the centralization of the power to 
create general l(?gal norms binding ux^on the memb(?rs, exceeds a 
certain degree, the international community is transformed into a 
national community, a state, and the law cr(*aled by the central 
organ ceases to be iuternational law; it assumes the character of 
national law. The transforiruition of a confederation of states into 
a federal stale is an (‘xaniple. 

The law created by international agencies, especially by deci¬ 
sions of international tribunals established by treaties, derives its 
validity from these treaties, which, in their turn, derive their 


Cf, stipra, pp. 198fr. 
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validity from the norm of customary international law, pacta sunt 
servanda. The norms of customary international law represent the 
highest stratum in the hierarchical structure of the international 
legal order. The basis, that is, the reason of validity, of customary 
international law, is, as pointed out, a fundamental assumption, a 
juristic hypothesis called the basic norm; it is the assumption that 
international custom (\stablished by the i)racticc of states is a law- 
creating fact. It is the norm presupposed by a juristic interpretation 
of international relations: that states ought to behave according to 
custom established by the practice of states.-'*^ 


B. THE APPLICATIOxN OF 
INTERNATIONAL LAW 

1. Settlement of International Disputes hij Agreement 

International agencies are especially established for the peaceful 
settlement of disj^utes between states. A dispute exists if one state 
claims that the other should behave in a certain way, and the latter 
rejects the claim of the former. International disputes may be 
settled by an agreement of the jiartics to the dispute, or by the 
decision of an international agency binding upon the parties. 

The agreement may be brought about by direct negotiations 
of the parties, or by the friendly intervention of a third state or 
some third states, called good offices or mediation. The purpose of 
both procedures is to bring about an agreement of the parties to 
the dispute. Some writers speak of mediation, in contradistinction 
to good offices, if a third state (or some third states) tries to bring 
about an agreement of the parties to the dispute on the basis of 
concrete proposals made by the mediator. In both cases the sugges¬ 
tions made to the parties to the disi)ute are not binding. In the 
Hague Convention for the pacific settlement of inti?rnationaI dis¬ 
putes of 1907 the contracting parties assume the obligation to have 
recourse, in case of a dispute, before an appeal to arms, “as far as 
circumstances allow, to the good offices or mediation of one or more 


infra, pp. 417ff. 
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friendly Powers’’ (Article 2). Article 3 provides: “Powers strangers 
to the dispute have the riglit to offer good offices or mediation even 
during the course of hostilities. 1'he exercise of this right can never 
be regarded by either of the parties in dispute as an unfriendly act.” 

If the dispute arises from a dilferenee of opinion on points of fact 
it may be submitted to an international commission of iiKpiiry 
established by a special agreement between the parties to th(' dis¬ 
pute. The function of the commission of inquiry is restrict(?d to a 
statement of facts. The parties to the dispute may or may not accept 
this statement. Article 35 of the Hague Convention for the pacific 
settlement of international disputes, which provides for an inter¬ 
national commission of iiujuiry and w-hich contains rules for a de¬ 
tailed procedure of the commission, stipulates: ‘The report of tlu‘ 
commission is limited to a statement of facts, and has in no w ay tlu* 
character of an aw’ard. It leaves to the parties emtire freedom as 
to the effect to be given to tlu' statement.” 

If the cominission is corux^etent not only to ascertain disputed 
facts but also to make recommendations for the settlement of the 
dispute, one speaks of conciliation. As to the conqjosition of a com¬ 
mission of conciliation, tin* of Article 14 of thc' treaty 

signed by Ca'rmany and Switzerland at lierne, December 3, 1921, 
is typical: “The contracting parties shall appoint one member eacli 
of their own choice, and nominate threes other members by mutual 
agreement. These three members shall not be nationals of the con¬ 
tracting x^arties, nor .shall they be domiciled on their territory, nor 
employed in their service. The contracting parties shall by mutual 
agreement ek'ct the president from among these three members.” 
Settlement of the dispute is brought about only if the parties 
accept the recommendations of the commission, which implies that 
they come to an agreement. 

2. Settlement of International Dhjvites hy Organs of the 
League of Nations and of the United Nations 

a. By the Council. According to Articles 12 and 15 of the Cove¬ 
nant of the League of Nations the inem})ers were obliged to submit 
their disputes either to an international tribunal or to the Council. 
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Submission to an international tribunal presupposed agreement of 
both parties to the dispute. In case no agreement to submit the 
case to a tribunal could be reached, each of tlui parties was entitled 
to submit the? case to th(* Council, and, if the cas(^ was submitted 
to the Council l)y oik? party, the other i)arty was obliged to recog¬ 
nize the jurisdiction of the Council. Article 15, paragrai)h 1, of the 
Covenant provided; “If there should arise between Members of 
the League any dispute likely to lead to a rupture, which is not 
submitted to arbitration or judicial s(‘ttlement in accordance with 
Article 13, the Members of the League agree that they will submit 
the matter to the Council. Any party to the dispute may effc'ct such 
submission by giving notice of the existence of the dispute to the 
Secretary-General, who will make all necessary arrangements for 
a full investigation and consideration then^of.” 

The Ca)uncil was supposed first to “(Mideavor to effect a settle¬ 
ment of the dispute” by bringing about an agreement of the parties. 
If, however, the dispute could not be settled in this way, the Ckmncil 
was authorized to settler the dispute by making a recommendation 
to the parties. But only a recommendation unanimously agreed 
to by the nicrmbcirs of the Council other than the repre\sentatives 
of the parties to the dispute* gave the recommendation of the C'oun- 
cil a legal effect. This effect consisted in that war against the party 
which compli(*d with the recommendation was prohibited. Article 
15, paragraj;)h 6, stipulated: “If a report by the Council is unani¬ 
mously agreed to by the members tlierc'of other than the Repre¬ 
sentatives of one or more of the parties to the dispute, the Members 
of the League agree that they will not go to war with any party to 
the dispute which complies with the recommendations of the 
report.” By the wording of this provision, war against the party 
which did not comply with the recommendations was not excluded. 
Nor was war excluded in case none of the parties complied with 
the recommendations of the Council. In ca.so no unanimous reconi- 
mendjition could be reached by the Council, war was expressly 
permitted by the Covenant. Article 15, paragraph 7, ran as follows: 
“If the Council fails to reach a report which is unanimously agreed 
to by the members thereof, other than tht? Representatives of one 
or more of the parties to the di.spute, the Members of the League 
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reserve to themselves the right to take such action as they shall 
consider necessary for the maintenance of right and justice.” 

There was even a third case where war was not expressly ex¬ 
cluded by the text of the Covenant. Article 15, paragraph 8, stipu¬ 
lated: ‘Tf the dispute between the parties is claimed by one of 
them, and is found by the Council, to arise out of a matter which 
by international law is solely within the domestic jurisdiction of 
that party, the Council shall so report, and shall make no recom¬ 
mendation as to its settlement.” 

According to the text of the Covenant it was doubtful whether 
war was forbidden in all cases where it was not expressly permitted 
(Article 15, paragraph 7) or only in the case where it was expressly 
prohibited (Article 15, paragraph 6). 

Under Article 15, paragraph 9, the Council was authorized to 
refer to the Assembly a dispute submith'd to it. The Council was 
bound to refer the dispute to the Assembly at the request of either 
party to the dispute provided that such reqiujst was made within 
fourteen days after the submission of the dispute to the Council. 

b. Btj the Securiitj Council Article 1. paragraj>h 1, of the Charter 
of tlie United Nations stipulates: “The Purposes of the 13nited 
Nations are ... to bring about by peaceful means, and in con¬ 
formity with the principles of justice and international law, adjust¬ 
ment or settlement of international disput(?s or situations which 
might lead to a breach of the peace.” Since the employment of 
force is, in principh', reserved to the Organization, the members 
are obliged to settle their conflicts by peaceful means. Article 2, 
paragraph 3, j)rovides; “All Members shall settle their international 
disputes by peaceful means in such a manner that international 
peace and security, and justice, are not endangered.” 

This obligation is specified by the provisions of Chapter VI of the 
Charter, which bears the title “Pacific Settlement of Disputes” but 
which deals also with the adjustment of situations which have not 
the character of a dispute. 

Article 33, paragraph 1, provides: “The parties to any dispute, 
the continuance of which is likely to endanger the maintenance 
of international peace and security, shall, first of all, seek a solution 
by negotiation, enquiry, mediation, conciliation, arbitration, judicial 



Creation and Application of International Law 371 

settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice.” 

If the parties are not able to settle their dispute by peaceful 
means of their own choice. Article 37 applies: “1. Should the parties 
to a dispute of the nature referred to in Article 33 fail to scuttle it 
by the means indicated in that Article, they shall refer it to th(‘ Secur¬ 
ity Council. 2. If the Security Council deems that tlie eontinnance of 
the dispute is in tact likely to endanger the niainteiiance of inter¬ 
national peace and security, it shall decide whether to takt' action 
under Article 36 [recommend api^ropriate procedures or methods 
of adjustment] or to recommend such terms of settlement as it may 
consider approjiriate.” 

Although, according to the wording of Article 37, paragraph 1, 
the parties shall refer the dispute to the Security Council, which 
could be interpreted to mean that botli parties must agree to sub¬ 
mit thc^ dispute to the Council, the intention of those who drafted 
this proN'ision was that each of the parties should hav(> the power 
to bring the dispute before the Council. If the dispute is brought 
before the Council in this way, the Council has first to decide 
whether the dispute is in fact likt^ly to endanger the maintenanci' of 
international jicacc and security. This the C/Ouncil can do by inves¬ 
tigating the dispute under Article 34. If the result of its investigation 
is that it deems the continuance of the dispute as a danger to the 
peace, the Council has the choice between two steeps: it may make 
a recommendation of aj^propriate procedures or methods of ad¬ 
justment, that is to say, it may recommend to the i^arties to settle 
their dispute by one of the means indicated in ArticU' 33; or the 
Council may recommend terms of settlement. In both cases the 
Council can make only r(‘commendations, which are not legally 
binding on the parties to the dispute. But none of the jiarties is 
allowed to enforce its claim against the other party. If the parties 
do not accept the recommenchition of the Security Council the 
dispute remains unsettled. But under Article 39 the Security 
Council may determine that nonacceptance of its recommendation 
constitutes a threat to the peace or a breach of tin* peace, and then 
the Council may take enforcement action in order to maintain or 
restore peace, that is to say, the Council may (enforce its recom- 
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mendation. In this case, its recommendation has binding force 
upon the parties; and that means that it is not a mere “recom¬ 
mendation/' 

A dispute may be brought before' the Security (Council also under 
Article 38, which proxides: “Without prejudice to the provisions of 
Articles 33 to 37, the Security Council may, if all the parties to any 
dispute so request, make recommendations to the parties with a vie'w 
to a pacific settlement of the dispute." The words “to any dispute” 
must be interpreted to mean that Article 38 rc'fers to disputes to 
which Article 33, paragraph 1, does not refer, namely, disputes the 
continuance of which is not likely to endanger the maintenance of 
international peace and st^eurity. If a dispute is likely to endanger the 
maintenance of international peace and screurity, the parties are 
obliged, before referring it to the Security Council, to seek a solution 
by peaceful means of their own choice. Only if the dispute is not 
of such a nature may the parties agree to refer it directly to the 
Security Council, which in this case is authorized to recommend 
terms of settlement. 

A dispute may be brought before the Security Council not only 
by the parties to the dispute but also by the Security Council itself. 
Article 34 stipulates: “The Security Council may investigate* any 
dispute, or any situation whicli might lead to international friction 
or give rise to a dispute, in order to di.'termine whether the con¬ 
tinuance of the dispute or situation is likely to endanger the main¬ 
tenance of international peace and security.” 

If the investigation made under Article 34 has the result that 
the Security Council determines that the continuance of the disputt* 
or situation is likely to endanger the maintenance of international 
peace and security, the Security Council may apply Article 33, 
paragraph 2, which stipulates: “Tlie Security Council shall, when 
it deems necessary, call upon the parties to settle their dispute by 
such means [the means indicated in Article 33, paragraph 1].” 

Although this provision precedes Article 34 referring to investi¬ 
gation, the Council can apply Article 33, paragraph 2, only after 
having applied Article 34. For the “call” in accordance with Article 
33, paragraph 2, refers only to disputes determined by Article 33, 
paragraph 1, that is to say, the disputes “the continuance of which 
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is likely to endanger the maintenance of intcTnational peace and 
security”; and to determine that a dispute is likely to endanger the 
maintenance? of international peace and security, an investigation 
under Article 34 is necessary. 

Article? 34 refers not only to the settlement of disputes but also to 
th(‘ adjustm(Mit of other situations. A dispute exists, as pointed out, 
if one state has made a claim against another state and the other 
state has rejected this claim. A situation which has not the char¬ 
acter of a dispute may endanger intcTuational peace and security; 
it may even constitute a breach of the p('ace. For instance, a civil 
war within a state may be* a situation which endangers international 
p(;ace, without being a dispute between two slatt\s; or an act of 
aggression committed liy one state against another constitutes a 
l)reaeli of the peace, without being preeedc'd by a dispute between 
the stales conceriK?d. 

If tlie invi\stigation made under Article 34 has the? result that the 
S('curity (anincil determines that the dispute or the situation is 
likely to endanger the maintc'nance of international peace and 
s(‘(‘urity, the Council may, instead of applying Article 33, para¬ 
graph 2 (call upon the parties to settle their dispute by means 
oF their own choice), apply Article 36, which runs as follows: 
‘‘1. The Sc'curity Council may, at any stage of a dispute of the 
nature referred to in Article 33 or of a situation of like nature, rec¬ 
ommend appropriate i)rocc*dures or methods of adjustment. 2. The 
Security Council should take into consideration any procedures for 
th(> settlement of the dispute which have already been adopted 
by the parties. 3. In making recommendations under this Article 
the' Security (Jouncil should also take into consideration that legal 
disputes should as a geiuTal rule be referred by the parties to the 
International Court of Justice in accordance with the provisions of 
the Statute of the Court.” 

According to paragraph 1 of this article the Security Council is 
authorized only to ‘'recommend appropriate procedures or methods 
of adjustment,” that is to say, one of the means of peaceful settle¬ 
ment indicated in Article 33, iiaragraj)!! 1; the Council is not author¬ 
ized to recommend “terms of settlement.” The Security Council 
is authorized to recommend “terms of settlement”—according to 
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the wording of Chapter VI—only in case the dispute (not a situa¬ 
tion) has been brought l)efore the Council by the parties to the 
dispute under Article 37 or Article 38, or if the Council has under 
Article 39 detennined tlie existence of a threat to or a breach of 
the* p('ace. Recommendation of appropriate procedures or methods 
must be clearly distinguished from recommendation of terms of 
settlement, on the one liand, and of the call upon the parties to 
settle their dispute by peaceful means under Article 33, paragraph 
2, on the other. To call upon the parties to settle their dispute by 
pc'aceful means is to be interprc'ted to mean to rc^mind the parties 
in general of their obligation established by Article 33, paragraph 1. 
To recommend appropriate procedures or mc'thods of adjustment 
means to recommend a definite procedure or method, as, for 
instance, conciliation or arbitration. Hence the provision of Article 
36, paragraph 2, that the Security Council should take into con¬ 
sideration any procedures for the settlement of the dispute which 
have already been adopted by the parlies. 

The distinction between legal and nonl(‘gal, that is, political dis¬ 
putes refiTHjd to in Article 36, paragraph 3, will be discussed in 
another connection.• * That the parties should as a general rule refer 
legal disputes to the International Court of Justice is not a strict 
obligation. It is only a suggestion made by the Charter. Submission 
of a dispute to the International Court of JiLstice is possible only on 
the*, basis of a voluntary agreement reached by all the parties to the 
dispute.-’^ 

A dispute or another situation may also be brought before the 
Security Council by any member of the United Nations or even 
by a nonmembcT state. In this respect Article 35 stipulates: “1. Any 
Member of the United Nations may bring any dispute, or any situa¬ 
tion of the nature referred to in Article 34, to the attention of the 
Security Council or of the General Assembly. 2. A state which is not 
a Member of the United Nations may bring to the attention of the 
Security Council or of the General Assembly any dispute to which 
it is a party if it accepts in advance, for the purposes of the dispute, 
the obligations of pacific settlement provided in the present Charter. 


Cf. infra, pp. 380ff. 
infra, p. 391. 
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3. The proceedings of the General Assembly in respect of matters 
brought to its attention undc>r this Article will be subject to the 
provisions of Articles 11 and 12.” 

Under Article 35 a member may bring not only a dispute but 
also any other situation the continuance of which is likely to (endan¬ 
ger the peace, before the Security Council or the General Assembly; 
a nonmemb('r state, only a dispute to which it is a party. In case the 
dispute or the situation has been brought before the Council under 
Article 35, the Council may, or may not, investigate the dispute or 
the situation under Article 34, and, after having investigated the 
matter, apply Article 36, that is to say, recommend appropriate 
procedures or methods of adjustment (not terms of settlement). 

A dispute or any other situation which endangers peace may 
also be brought b(?fore the Security Council by the Secretary- 
General. Article 99 provides: “The Secretary-General may bring to 
the attention of the StX’urity Council any matter which in his 
opinion may thn^ateii the maintenance of international peace and 
security.” 

When the Secretary-General has brought to the attention of 
the Council a dispute or another situation under Article 99, the 
Security Council may, or may not, institute an investigation under 
Article 34; after liaving investigated the dispute or the situation, 
the Council may apply Article* 36. 

Finally, a disimte or another situation may be brought before 
the Security Council by the General Assembly. Article 11, para¬ 
graph 3, provides: “The General Assembly may call the attention 
of the Security Council to situations which are likely to endanger 
international peace and security.” The term “situations” may be 
interpreted to include disputes. The Assembly is obliged to bring 
a dispute or another situation before the Security Council in case 
the dispute or the situation under discussion by the Assembly is 
of such a nature that action is necessary. This is provided by Article 
11, paragraph 2. 

The parties to a dispute under consideration by the Security 
Council may be members of the United Nations or nonmembers; 
they may or may not be members of the Security Council. In this 
respect Article 32 provides: “Any Member of the United Nations 
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which is not a member of the Security Council or any state which 
is not a Member of the United Nations, if it is a party to a dispute 
under consideration by tin? Security (Council, shall be invited to 
participate, without vote, in the discussion relating to the dispute. 
The Security Council shall lay down such conditions as it deems 
just for the participation of a state which is not a Mcinl^er of the 
United Nations.” As to the voting procedure' in the S('curity Coun¬ 
cil, Article 27, paragraph 3, stipulates that in decisions under 
Chapter VI (and iind(T paragraph 3 of Article 52, that is to say, 
in decisions by which the Security Council refers a local dispute, 
i.e., a dispute betw^een stales that are memlx'rs of a regional organi¬ 
zation, to a regional ag('ney), the member of the Security Council 
that is a party to the dispute "shall abstain from voting.” Tin’s 
provision docs not apply to decisions n'ferring to situations not 
having tlu? character of disputes. 

As to the settlement of disputes and adjustment of other situa¬ 
tions, there exists a concurring jurisdiction of the Security C-ouncil 
and the General Assembly. Article 10 authorizes the Assembly to 
discuss any questions or any matters within the scope of the CHiarter 
and to make recommendations to the members of the United 
Nations or to the Security Council, or to !)oth, on any such ques¬ 
tions or matters. These questions or matters may be dispute's or 
other situations which are likely to endanger international i3cace 
and security. Article 11, paragraph 2, authoriz(\s the General Assem¬ 
bly to "discuss any questions relating to the maintenance of inter¬ 
national peace and security brought b(*forc it by any Member of the 
Unit('d Nations, or by the Security Council, or by a slate which is 
not a Member of the United Nations in accordance with Article 35, 
paragraph 2 . . . .” The Assembly has the power to "make recom¬ 
mendations with regard to any such qiu'stions to the state or states 
concerned or to the Security Council or to both.” By “questions,” 
disputes or situations may be understood. In order to avoid con¬ 
flicts betwc'en the recommendations made by the Assembly and the 
recommendations made by the Council, Article 12 provides that the 
General Assembly shall not make any recommendation with regard 
to a di.spute or situation “while the Security Council is exercising 
in respect to any dispute or situation the functions assigned to it in 
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the i)reseiit Cliartcr/' The jurisdiction of the Assembly with respect 
to the set(Icinc‘nt of disputes and adjustment of situations is referred 
to also in Article' 14, which providers that “the General Assembly 
may recommend measurt's for the peaceful adjustment of any situa¬ 
tion, regardless of origin, which it dc^ems likely to impair the general 
welfare* or friendly relations among nations . . . It should be noted 
that no provision exists analogous to that of Article 32, authorizing 
noninember states parties to a dispute to participate in the discus¬ 
sion of the dispute in the General Assembly, and no provision 
analogous to Article* 27, paragraph 3, excluding parties to a dispute 
from voting in the General Assembly. 


3. Settlement of International Disputes by International 
Tribunals 

a. Arbitraikm and jndicud settlement. Totally different from the 
settlement of a dispute by an agreement of the parties, brought 
about by dir(*ct negotiation l)etween the parties or by good ofFices, 
mediation, commission of iii(|uiry, commission of conciliation, or by 
recommendations made by organs of the League of Nations or the 
United Nations, is the settlement of a dispute by the decision of 
an international agency. 

If states submit a dispute to the decision of an international 
agency, they are obliged to execute the decision even if they do 
not consent to it. The international agency may or may not have 
the character of a tribunal. An international agency, that is, an 
agency created by an international agreement, is a tribunal (1) if 
the members of the agency are judges, (2) if the agency is com¬ 
petent to settle international disputes by applying international 
law, and (3), in case the agency is a collegiate organ, if it is com- 
pet(?nt to settle the dispute by a majority-vote decision. 

The individual or the individuals appointed to settle the dispute 
arc judges in the true sense of the term if they are independent, 
especially independent of the governments which have appointed 
them. That moans that they are not legally bound by instructions 
with respect to the decision to be adopted by the tribunal. If they 
are independent, they are not representatives of the states which 
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have appointed them. If they are not legally independent because 
they arc legally bound by instructions referring to the content of 
their decision, they are representatives of the appointing state, 
agents of the appointing state, not judges. If the international 
agency is competent to settle the conflict by applying other prin¬ 
ciples than those of positive international law and—in case the 
agency is a collegiate organ—not by majority but by unanimous 
vote, it is usually not called a tribunal. The; terminology, however, 
is not very consistent. An international agency competent to settle 
a conflict by majority vote may be called a tribunal, <*ven a court, 
and may nevertheless be authorized to apply—under certain cir¬ 
cumstances—other principles than those of positive law. Thus, for 
instance, the International Court of Justice may decide a case 
ex aequo ct hono (“according to principles of eqiiitx^”) if the parties 
agree? thereto (Article 3vS ol the Statute of the International Court 
of Justice). 

The tribunal may consist of one indi\'idiial or it may be a col¬ 
legiate body. The parties to the dispute may, by agreement, confer 
upon the head of a third state, its minister of Foreign Affairs, the 
president of its supreme court, or any other person the power to 
settle the dispute by a decision binding upon thcMU. If the tribunal 
is a collegiate body, it is usually composed of an uneven number 
of judges. A typical composition of an international tribunal is the 
one sugg(*sted by Article 45 of the Hague Convention for the pacific 
settlement of international disputes: each party appoints two mem¬ 
bers of whom one only shall be its national. These members to¬ 
gether choose the fifth member. 

The settlement of a dispute by the decision of an international 
tribunal is usually called arbitration, and the agreement entered 
into for this purpose, a treaty of arbitration. Such a treaty may be 
concluded after a dispute has arisen, and only for the settlement 
of this dispute. It may be concluded with respect to disputes which 
will arise in the future, either for the settlement of a definite 
category of disputes or for all disputes which may possibly arise 
between the contracting parties. By a treaty the parties may assume 
only the obligations to establish a tribunal in case a dispute arises, 
and to submit to this tribunal a dispute or disputes which may 
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arise in the future; or tliey may immediately establish a tribunal and 
agree to submit to this tribunal a dispute or disputes which may 
arise in the future. 

If the tribunal is competent to decide not only one dispute which 
has arisen prior to the establishment of the tribunal but an indefi¬ 
nite number of disputes wliich may arise after its establishment, 
the tribunal has a more or less permanent cliaracler. Such a per¬ 
manent international tribunal may be established, not by a treaty 
concluded between the parlies to an existing or future dispute, but 
by a number of slates with the intention of giving to the contracting 
parties the opportunity to submit their disputes to this tribunal by 
a special agrcjemcnt to be concludi‘d by the parties to t)ie dispute 
in each case as it arises; and the members of the tribunal may be 
ajipointed by an organ of the international community of which the 
tribunal is an organ. Such a permanent tribunal was the Permanent 
(a)urt of International Justice^ established by the Protocol of Signa¬ 
ture sigiK'd at Genexa, December 16, 1920, replaced now by the 
Int(Tnatioiial Court of Justice established by the Charter of the 
United Nations. 

It is usual to speak of judicial settlement of disputes in contradis¬ 
tinction to arbitration, in order to distinguish between decisions 
of these two courts and decisions of other international tribunals 
(c.g., in Article 12 of the Covenant and Article 33 of the Charter). 
But the difference betweem arbitration and judicial settkmient of 
a dispute does not concern the function of the two Courts and 
other international tribunals, but their organization. The judges 
of the Permanent Court of International Justice were elected by 
the Assembly and the Council of the League of Nations, the judges 
of the International Court of Justice are elected by the General 
Assembly and the Security Council, whereas the members of other 
international tribunals—so-called tribunals of arbitration—are ap¬ 
pointed partly directly, partly indirectly, by the states that are 
parties to the dispute or disputes to be settled by the tribunals. 

The jurisdiction of an international tribunal is determined by the 
treaty establishing the tribunal. A permanent tribunal may have 
compulsory jurisdiction. Such compulsory jurisdiction exists if the 
treaty establishing the tribunal imposes upon the contracting parties 
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the obligation to recognize the jurisdiction of the trilainal in every 
case in which they are invoh ed, whether the case is brought before 
the tribunal by one of the parties or by an organ of the international 
coniiTiunity of which the tribunal is an organ, or in any other way 
determined by the treaty. Under general international law no states 
is obliged to submit a dispute with another state to an internal ional 
tribunal. Such submission requires agreement of the parties to the 
dispute.'” 

As to the norms to be applied by an international tribunal, it is 
the existing customary and conventional international law which 
the tribunal, in settling the dispuU\ has to apply, unlc*ss tlie con¬ 
stituent treaty stipulates that the tribunal has to apply other norms, 
as, c.g., ]irinciplcs of equity or justice, and the like. 

b. Lc^al and political disputes. According to a widespread 
opinion, existing international law is not applicable to all possible 
disputes between states, since there an* disputes which, by their 
very nature, cannot be settled by the decision of an international 
tribunal api)lying existing international law to the dispute. Such 
disputes, frequently excluded in treaties of arbitration from the? 
jurisdiction of international tribunals established by these treaties, 
are disputes which affect vital interests, or the independence, or 
the honor of a party to tlie dispute. The practice of states to exclude 
from the jurisdiction of international tribunals certain catt^gorics 
of disputes is backed by a doctrine according to which there exists 
an essential difference betw^een legal and political disputes; in 
close connection with this difference a distinction is made between 
justiciable and non justiciable disputes. 

The opinion prex'ails that only legal disputes are justiciable and 
hence suitable for submission to arbitration or judicial settlement, 
whereas political disputes can be settled only by the use of force 

In its advisorx' opinion in the Eastern Carelia Case ( I’uhlit ations of tho 
Permanent Court of Inlcrnulional Jnslic*e, ScTies R, No. 5, j). 27) tlie Permanent 
Court of International Justice (1923) stated: “It is well estahlislud in inter¬ 
national law that no States can, without its consent, he conipelhfd to .submit 
its disputes with other States either to mediation or to arbitration, or to any 
other kind of pacafic sclthat'.ent. Such con.sent can be Riv<.*n once and for all 
in the form of an obligation freely undertaken, but it can, on the contrary, 
also be given in a special case apart from any existing obligation.” 
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or by agreement brought about by direct negotiation of the parties 
or by other means, especially conciliation. There ('xist treaties by 
which the parties assume the obligation to submit legal disputes 
to arbitration or judicial settlement, but political disputes to con¬ 
ciliation, as for instance the Treaty of Conciliation and Arbitration, 
signed by Germany and Switzerland at Berne, DecembcT 3, 1921, 
and the so-called Locarno Treaties, that is, the Treatit‘s of Concilia¬ 
tion and Arbitration signed by Germany on i\ic one hand and by 
Belgium, Czechoslovakia, France, and Poland, on the other hand, 
at London, December 1, 1925. But ther(i are also treaties which 
stipulate that political disjuites, if conciliation does not lead to an 
agreement of the parti(\s, shall be submitted to arbitration or judi¬ 
cial settlenuMit to be decided in accordance with princii^les other 
than those of positive international law, as, e.g., the treaty signed 
by Norway and Sweden, at Oslo, Nosember 2, 1925, which pro¬ 
vided that legal dispute's shall be submitted to the Permanent 
(k)urt of International Justice, and that other di.sputes, provided 
that they ha\'(‘ first been submitted to conciliation, shall be sub¬ 
mitted to arbitration to be settled in accordance with the principles 
of law and equity; or the treaty signed by Belgium and Sweden at 
Brusst'ls, April 30, 1926, which provided that all legal disputes 
shall be submittc^d to the Permanent Court of International Justice, 
but other disputes to conciliation; and if conciliation does not lead 
to an agreement of the parties, to an arbitral tribunal which shall 
decide the dispute ex aequo et bono. The Charter of the United 
Nations provides for settlement of disputes by agreement of the 
parties brought about by negotiation, enquiry, mediation, concilia¬ 
tion, or recommendation by the Security Council or the General 
Assembly, but stipulates in Artich' 36, paragraph 3, that “legal dis¬ 
putes should as a general rule be n'ferred by the parties to the 
International Court of Justice,” without excluding the possibility 
of submitting such disputes to another international tribunal 
(Article 95). 

The legal or political character of a dispute does not depend, as 
the traditional doctrine seems to assume, on the nature of the dis¬ 
pute, that is to say, on the subject matter to which the dispute 
refers, but on the nature of the norms to be applied in the settle- 
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merit of the dispute. A dispute is a legal dispute if it is to be settled 
by the applieation of legal norms, that is to say, by the application 
of existing law. It is a political—that means not a legal—dispute 
if it is to be settled by the application of other norms—such as 
principles of equity, justice, and the lik(\ Under general interna¬ 
tional law the states are obliged to .settle their disputes in con¬ 
formity with existing international law, but they are not obliged to 
submit their disputes to the decision of an international agency. 
They may or may not submit the dispute to such an agency; il they 
do so, tlu'y arc free to determine what norms the agency has to 
apply—norms of existing international law or otluT norms. If a 
dispute to be settled by the applieation of norms other than those 
of existing international law- is called a political dispute, it should 
not be oxerlooked that the differences between legal and political 
disputes is only a relative one. If the dispute is settled on the basis 
of a treaty by an agency, especially by a tribunal, authorized to 
settle the dispute by applying norms of justice, equity, and the 
like, the decision of the tribunal constitutes an individual legal 
norm, the parties to the dispute being legally obliged to comply 
wu’th it. In such a case the difference between a legal and a political 
dispute is only the difference between a dispute to be settled by 
pre-existing international law' and a dispute to be settled by inter¬ 
national law to be created by the tribunal for the settlement of 
this dispute. 

The usual definition of legal disputes is the one adopted by the 
so-called Locarno Treaties, referred to above.®*' In Article 1 of these 
treaties legal disputes are defined as “disputes of every kind . . . 
with regard to which the parties are in conflict as to their respec¬ 
tive rights.” This formula is not quite satisfactory, because it refers 
only to “rights,” and “rights” may or may not be “legal” rights; and 
especially because it does not refer to legal obligations, which are 
in the first place involved. One state has a right only if the other 
has a corresponding obligation; and there is a dispute only if one 
claims to have a right and the other denies to be under a corre¬ 
sponding obligation. The legal character of a dispute depends on 
the attitude of the parties: whether one party justifies its claim 


Cf. supra, p. 381. 
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and the other party rejccls this claim by referring to existing 
international law. 

If the parli(\s to a dispute—to any dispute whatsoe\er—do not 
agree that this disputes shall be settled by the application of (‘xist- 
ing international law, then' is no possilniity of such a settlement 
by an international tribunal applying existing intc.Tiiational law. 
But that does not mean that existing international law is not at 
all applicable to the dispute.' * It certainly is applicable, and the 
partit's are obliged to apply it if they do not agree to apply 
norms other than those* of existing international law. If the state¬ 
ment that a political dispute is not justiciabh' means only that 
it cannot b(' settlcnl by the d(^cision of an inti'rnational triliunal, 
then ev(*ry disiiute is not justiciabhi if the parties do not agree to 
submit it to a tribunal coinpc^tc'iit to setth' it in accordance with 
existing international law. If, however, the statement that a dispute 
is not jiKSticiable mc'ans that existing intc'inational law cannot lie 
applied to it because of the very natun^ of tlu^ dispute, then ther(* 
is no dispute which is not ju.sticiable. Then? are only two possibili¬ 
ties: Existing inlernational law imposes upon one of tlu' parties, 
as the defendant, the obligation to behave in conformity with the 
claim of the other jiarty, as the plaintiff; then in applying existing 
international law the tribunal has to decide th<' case in favor of the 
plaintiff. Or existing international law does not impose upon the 
defendant the obligation to beliave as the plaintiff claims; then, 
again in applying existing international law, the tribunal has to 
decide the case in favor of the defendant, that is to say, to reject the 
claim of the plaintiff. What is not forbiddc'ii by the law is permitt('d 
by the law. If a state has no obligation to behave* in a ct'rtain way, 
it is legally free to behave as it pleases. 

Hence there is no di.spute which by its very nature is exchuh'd 
from the possibility of settlement by a decision applying existing 
international law. But the application of existing international law 
may, from one point of view or from another, be considered as not 
satisfactory. This may be a reason for not submitting the dispute 
to an international tribunal, but it cannot be a rea.son lor excluding 
the application of exi.sting international law to the settlement of 


Cf. supra, p. 306. 
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the dispute' by tlie parties themselves, unless there is an agreement 
between thiin to have the dispute sc'ttled by the application of 
other norms. 

liesides. tl»e statement that the apjJication of existing law is not 
satisfactory is a highly subjective, moral-political value judgment 
which may l)e s('t forth with respect to any legal norm of any k'gal 
order. As a rule, the application of existing law to a conflict of in¬ 
terests is always satisfactory to one and unsatisfactory to the other 
part)'. And CNcn if it is admitted that existing international law is, 
from an objective point of view, unsatisfactory in many respects, 
such deficiency of international law can in no case justify the vic'w 
•A Inch is at the basis of the distinction between justiciable and non- 
justiciable disputes: that there are conflicts between stales which by 
their vctv nature cannot be solved by the application of existing 
international law. 

This \ iow is in close connection with th(j doctrine, considered 
in another connection,'*" that there are gaps in the law. VcTy char¬ 
acteristic in this respect is the General Act for the Pacific Settle- 
mc^nt of International Disputes adopted by the Ninth Assembly 
of th(i League of Nations on September 26, 1928, which stipulated 
that legal disputes shall be submitted to arbitration or judicial 
.settlcmtait, and that other di.sput(\s, provided that conciliation 
docs not lead to an agrec'inent of the parties, shall be submitted 
to an arbitral tribunal, wliich .shall aj^^dy the rules enumerated in 
Article 38 of the Statute of the Permanent Court of International 
Justice; which means the rules of existing law.”'^ But it is added: 
“In so far as there exists no such rule applicable to the dispute, 
the tribunal shall decider ex aequo ei hono** The General Act pre¬ 
supposes that there are cases to which the existing law is not 
applicable Ix'caiise this law' does not contain a rule referring to 
the case, in other words, that there arc ga^^s in the law.*"’* 

CJ . mpm, pp. 3(Mfr. 

Cf. infra, pi^. 3931. 

Kcrsoliilion 268 (III)A (Restoration to the; General Act of September 
26, 1928, of its original efficacy) iiclopt<*cl by the* GencTal Assembly at its 
199tb Plenary Meeting on April 28, 1949, instructed the? Secretary-Gene*riil 
“to prepare a revised text of the G«*neral Act/* including certiiin amendnients 
meniioru't! in lh(' resolution, “and to liold it open to acc(*ssion by Stales, under 
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If, however, the principle is recognized that what is legally not 
forbidden is legally permitted, a so-called gap in the law does not 
constitute a logical impossibility of applying the law, but a moral- 
political insufficiency of the existing law. Such defect may be due 
not only to the fact that the existing law does not establish an 
obligation which is considered to be desirable, or does establish 
an obligation which is considered to be too narrow, but also to the 
fact that the existing law does estal>lish an obligation which is 
coiisidc*r('d as unde^sirable or as too broad, from the poiijt of view 
of a moral-political evaluation of the law. J3ui traditional doctrine, 
not very consistc.'ntly, assumes a gap in the law only in the first 
case. llow('ver, in both cases the ('xisiing law is logically appli¬ 
cable; and its nonapplication cannot be juslific'd by the nature of 
the case, that is to say, by qualifying the case as one which by 
its very nature is nonjusticiable. 

The erroneous view that the legal charactc'r of a dispute, and 
hence is justiciability, depc'uds on the subject matter to which the 
disputt? refers led to a dc'finition laid down in Article 13 of the 
Covenant of the TiCagiie of Nations; “1. The Members of the L('aguc 
agree that whenever any dispute shall arise betwt'cn tluMn which 
they recognise to be suitable for submission to arbitration or judi¬ 
cial settlement, and which cannot be satisfactorily settled by 
diplomacy, they will submit the whole subject-matter to arbitra¬ 
tion or judicial settlement. 2. Disputes as to the interpretation of a 
treaty, as to any question of international law, as to the existence 
of any fact which, if established, would constitute a breach of any 
international oldigation, or as to the extent and nature of the 
reparation to be made for any such breach, are declared to be 
among those w'hich are generally suitable for submission to ar¬ 
bitration or judicial settlement.” This formula was taken over by 


the title ‘Revised GeiuTal Act for the Pacific Settlement of International Dis¬ 
pute's.’ *’ The aineiulnieiits inentiomd in the resolution “will only apply as 
between States liaving acceded to the Ceneral Act as thus amended and, as 
a consecinence, will not afteet the rights of such States, parties to the Act as 
(^stablislnd on 26 September 192S, as should claim to invoke it in so far as it 
miglit still be operatives.” 'rhe provision of the General Act referri'd to above 
is amended only insofar as the words “Pcsmianent (^ourt of Intc'rnationiU 
Justice” are replaced by “International Court of Justice.” 
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the Statute of the P('rmanciit Court of International Justice and the 
Statute of the International Court of Justict\ The latter refers in 
Article 36, j^aragraph 2, to “legal disputes” and enuinerates as such 
disputes concernirig the matters mentioned in Article IS, paragraph 
2, of the Covenant. 

This enumeration is, logically, very probUmialical, since one of 
the enumerated matters, “any question of international law,” covers 
the three others. Besides, if the parlies to a dispute agree to submit 
it to the International Court of Justice or another international 
tribunal competent to settle the dispute in aecordanct* with existing 
international law, tlu? dispute is a legal dispute whatever its sub¬ 
ject matter might be; and if they do not agree that the dispute 
shall be decided in accordances with existing international law, the 
dispute is not a le‘gal dispute, e\cn if it couc'ctus the interpretation 
of a treaty or the (piestion of reparation. In addition, if the parties 
submit the dispute to the Court but agre(' that the Court shall 
decide the case cx ac(juo ct bono in conformity with Article 38, 
paragraph 2, of the slatutc?,^'-' the dispute is not a legal dispute, 
iu.*ilher within the meaning of the usual dc'finition nor within the 
m(‘aning of the definition suggested in this tn^alise. 

c. Settlcimnit of disputes by the International Court of Justice. 

(1) THE PERMANENT COURT OF ARBITRATION AM) THE ITCRMANENr 

c:oi RT OF iN'iERNATioxAL JUSTICE. Thc first atti^iuj^t to establish a 
permanent international tribunal was made by the Hague CJonven- 
tion for the pacific settlement of international disputes. According 
to Article 20 of the original Convention of 1899, tlu* contracting 
parties undertook “to organize a Permanent Court of Arbitration, 
accessible at all times and operating, unl(*ss otluTwisc* stipulated 
by the parties, in accordance with the rules of procedure laid 
down in the ConvcMition.” By Article 41 of the Convention of 
1907 the contracting parties agreed to maintain this (Jourt. Accord¬ 
ing to Article 44 of the Convention of 1907, “Each contracting 
Power selects four persons at the most, of known corni:)eteiicy in 
questions of international law, of the highest moral reputation, and 
disposed to accept the duties of arbitrator. The persons thus se- 
lect(‘d arc inscribed, as members of the Court, in a list w»hich shall 

«« Cf. infra, p. 398. 
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be notified to all the contracting Powcts l)y the Bureau. . . . The 
members of the Court arc appointed for a term of six years. These 
appoinlinents are renewable.’' Article 45 stipulates*. “When the con¬ 
tracting Powers wish to have recourse to the l\*nruinenl C^ourt for 
the settlement of a difference which has arisen betwc*en th('m, the 
arbitrators called upon to form the tribunal with jurisdiction to 
decide this dilh*renc(^ must be choscai from the general list of 
members of the (Jourt. I'^ailing the direct agrecanent of the parti(\s 
on the composition of the arbitration tribunal, tl\e following coiirse 
shall b(? pursued: Each party apjwiints two arbitrators, of whom 
one only can l)e its national or chosc'n from among the* persons 
sclect(*d by it as members of the PermaiK'nt Court. 'rhes(‘ arbitra¬ 
tors togetlua* choos(‘ an umpire.” The so-called IVniiaucmt Court 
of Arbitration was nothing but a list of ptasons out of which tlie 
judges forming a tribunal of arbitration could be chosen. The 
purpose f»f the conv(.‘ntion was, as Article 41 ('xpr(\ssl>' stated, to 
facilitate an iinmc‘diatc rc'course to arbitration of international 
difTcreuces, not to (‘stablish dirc^ctly a working tril)unal.'‘'' 

This has beiMi douv l)y the Covenant of the League of Nations 
and, on its basis, b\’ a spc'cial treaty, the so-called Protocol of 
Signature of the Statute of the Permanent Court of International 
Justice, of December 16, 1920. Article 14 of the Co\('nant author- 

On Dcccnihcr 20, 1907. five Central American slates, Costa Uica, Gnate- 
inala, Honduras, Xicaraj^na, and Salvador, signed at Washington a convention 
for the estahlislinient of a Central Aineric’an Court of Justice. Tlu' lourt was 
composed of five judges, one being ax-^poinled by c'ach of tiu* contracting states 
(Article VI). The convention imposed upon ihv jiarlies the oldigation to 
submit to the court “all controvt'rsies or fpiestions which may aris(' among 
tht'in, of whatever Tialuri’ and no matter what tlieir origin may be, in cas(’ the 
respective Di*partments of Foreign Affairs should not ha\e Im'ch able to reach 
an understanding” (Article 1). The court .should “also lake cognizance of the 
(lue.stions winch individuals of one Central American i‘ountr>' may raise again.st 
any of the othcir cniitracling (iovemments, becau.se of the \'iolation of treaties 
or conventions, and oth<?r cases of an international character; no matter whether 
their own Government supports said claim or not; and provided that the 
remedies which the laws of the rc,spectivc country provide against such viola¬ 
tion shall have Ixien exhausted or that denial of justice shall lia\'c been 
showm” (Article 11). The court was established for a period of ten >cars 
(Article XXVll). After this period e.xpired in 1918, the coiiii ceased to exist. 
As to the full te.\t of tlic convention, cf. 2 American Journal of International 
Law (1908), Supplement, pp. 28Iff. 
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ized the Council to “formulate and submit to the Members of the 
League for adoption plans for tlu' establishment of a Permanent 
Court of International Justice/’ The draft statute of the Court, pre¬ 
pared by an adx'isory committee of jurists appointed by the Coun¬ 
cil, after examination by the Council, was approved by a resolution 
of the Assembly on December 13, 1920. This resolution provided 
that the statute “shall be submitted within the shortest possible 
time to the Members of the League of Nations for adoption in the 
form of a Protocol duly ratified and declaring their recognition 
of this Statute. . . . The said Protocol shall likewise remain open 
for signature by the States uieutioued in the Annex to the Cove¬ 
nant/’ (In this annex the states were mentioned which were intended 
to be the* original members of the League, and the slates which 
were invited to accede to the Covenant.) The Permanent C]ourt 
of International Justice, established on this basis, was not an organ 
of the League' of Nations, but of a community diflen'nt from the 
League, constituted by the Protocol of D(;c(?mbcT 16, 1920. Not 
all members of this community were members of the League and 
not all meinbt'rs of the League were meinl)ers of this community. 

(2) THE INTERNATIONAL COURT OF JUSTICE. The Permanent Court 
of International Justice was replaced by the International Court 
of Justice, an organ of the United Nations. The statute of this 
Court, which forms an intt^gral part of the Charter of the United 
Nations, is almost identical with the Statute of the Permanent Court 
of International Justice. The main provisions of the new statute are 
as follows: 

(a) Organization of the Court. “The Court shall be composed 
of a body of independent judges, elected regardless of their 
nationality from among persons of high moral character, who 
possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are juris-consults 
of recognized competence in international law” (Article 2). “The 
Court shall consist of fifteen members, no two of whom may be 
nationals of the same state” (Article 3, paragraph 1). “The mem¬ 
bers of the Court shall be elected by the General Assembly and by 
the Security Council from a list of persons nominated by the 
national groups in the Permanent Court of Arbitration, . . (Ar- 
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tide* -1, paragraph 1). A “national group'* is foniu^d l)y tho ptTsoiis 
(four at the most) seleetecl by the contracting parties to the llagiKJ 
Convention for the pacific settlc'inent of international disputes 
according to Article 44 of this convention/’* “In the case of Mem¬ 
bers of tlie United Nations not represented in the Permanent Court 
of Arbitration, candidates shall be nominated by national groups 
appointed for this purpose by their governments uikUt the' same 
conditions as those i^rescribed for members of the Permanent 
Court of Arbitration by Article 44 of the Convention of The Hague 
of 1907 for the pacific settlement of inlernational disputes” (Article 
4, i^aragraph 2). No national “group may nominate more than four 
persons, not more* than two of whom shall be of their own nation¬ 
ality. In no case may the number of candidates nominated by a 
group be more than double the number of sciats to b(‘ filled” 
(Article 5, paragraph 2). “before making these nominations, each 
national group is recommended to consult its highest court of 
justice, its legal faculties and schools of law, and its national 
academies and national sections of international academies de¬ 
voted to the study of law” (Article 6). “The Secretary-General 
shall prepare a list in alphabetical order of all the persons thus 
nominated” and “submit this list to the General Assembly and 
to the Security Council” (Article 7). “The General Assembly and 
the Security Council shall proceed independently of one another 
to elect the members of the Court” (Article 8). “At every elec¬ 
tion, the electors shall b(*ar in mind not only that the persons to 
bej elected should individually possess the qualifications required, 
but also that in the body as a whole the representation of the 
main forms of civilization and of the principal legal systems of 
the world should be assured” (Article 9). “Those candidates who 
obtain an absolute majority of votes in the General Assembly 
and in the Security (Council shall bt' considered as elected” (Ar¬ 
ticle 10, paragraph 1). “The members of the C^ourt shall be 
elected for nine years and may be re-elected; provided, how¬ 
ever, that of the judges elected at the first election, the terms of 
five judges shall expire at the end of three years and the b'rms 
of five more judges shall expire at the end of six years” (Article 


Cf. supra, pp. 367f., 378. 
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13, paragraph 1). “The Court shall elect its President and Vice- 
President for thrc'e years; they may be re-eh?cted” (Article 21, 
paragraph 1). “The scat of the Court shall be established at The 
Hague. This, liowevcr. shall not prevent the C-ourt from sitting 
and (‘xercising its functions elsewhere whenever the Court con¬ 
siders it di'sirable” (Article 22, paragraph 1). “The Court shall 
remain permanently in session, excex)t during the judicial vaca¬ 
tions, the dates and duration of which shall b(‘ fixc'd by the CourC 
(Article 23, paragraph 1). The indt^pendcnce and impartiality of 
the judges is guaranteed by the following provisions: “No member 
of th(‘ Court may exercise any political or administrative function, 
or engage in any other occupation of a professional nature” (Article 
16, paragraph 1). “No member of the Court may act as agent, 
counsel, or advocate in any case. No inernlwT may participate in 
the decision of any case in which he has previously taken part 
as agi’nl, counsel, or ad\ ocate for one of the parties, or as a member 
of a national or international court, or of a commission of enquiry, 
or in any otlica* capacity” (Article 17, paragraphs 1 and 2). “No 
member of the Court can be dismissed unless, in the unanimous 
opinion of the other members, he has ceased to fulfil the required 
conditions” (Article 18, paragraph 1). “The members of the Court, 
when engaged on the business of the C^ourt, shall enjoy diplomatic 
privileges and immunities” (Article 19). “Every member of the 
Court, shall, before taking up his duties, make a solemn declaration 
in open court that he will exercise his powers impartially and con¬ 
scientiously” (Article 20). “If, for some special reason, a member 
of the C^ourt considers that he should not take part in the decision 
of a particular case, he shall so inform the President. If the Presi¬ 
dent considers that for some .sx3ccial reason one of the members of 
the CJourt should not sit in a particular case, he shall give him 
notice accordingly. If in any such case the mc'inber of the Court 
and the President disagree, the matter shall be settled by the 
decision of the Court” (Article 24). Judges who are of the nation¬ 
ality of tlu? parties to the case before the Court are not excluded 
from sitting in the case. But if “the Court includes upon the Bench 
a judge of the nationality of one of thc^ parties, any other party 
may choose a person to sit as judge. Such persons shall be chosen 
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preferably from among those persons who have been nominated 
as candidates as im)vided in Articles 4 and 5. If the Court includes 
upon the Bench no judge of the nationality of the parties, each of 
th(\se parties may proceed to choose a judge as provided in para¬ 
graph 2 of this Article'* (Article 31, paragraphs 2 and 3). This is 
the institution of "national j^idges.’’ 

(b) Competenc(^ of the Court. "Only siaics may b(‘ parties in 
cases before the Court" (Article 34, paragraph 1). Neither indi¬ 
viduals as private xiersons nor international organizations have 
access to the Court. The Court is open to the members of the 
United Nations, which are all parties to the Statute, the Statute 
IxMiig an int('gral part of the Charter. Article 93 of the Charter 
expn'ssly stipulates: "All Members of tlie United Nations are ipso 
facto parlies to the Statute of the International Court of Justice.” 
The same article provides: "A state which is not a Member of 
the United Nations may become a party to the Statute of the 
International Court of Justice on conditions to be determined in 
(‘ach case by the Gc*neral Assembly upon the recommendation of 
th(‘ Security Council.” In this way Switzerland became a party to 
the' statute without becoming a member of the United Nations, 
that is to say, a party to the Charter of the United Nations in the 
wider sense of the term (including the statute). In conformity with 
Article 93 of the Charter, the statute stipulates that the Court 
shall be open to the states parties to the statute (Article 35, para¬ 
graph 1). But the Court is open also to states which are not parties 
to the statute within the meaning of Article 93 of the Charter. The 
conditions under which the Court is open to such states shall be 
laid down "by the Security Council, but in no case shall such con¬ 
ditions place the parlies in a position of inequality before the 
Court’* (Article 35, paragraph 2). 

The parties to the statute (members and nonmembers of the 
United Nations) are not obliged to submit disputes to the Court. 
But they may do so. A case may be brought before the Court by 
a special agreement of the parties to the dispute. In this way any 
dispute whatsoever may be submitted to the Court. Such a special 
agreement is not necessary and the case may be brought before 
the Court by a wTitten application addressed by one party to the 
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Court (Article 40, paragraph 1), if the parties to the dispute have 
pre\'iously made a declaration determined in Article 36 of the 
statute, which pro\'ides: “The states parties to the present Statute 
may at any time' declare that they recognize as compulsory ipso 
facto and without special agreement, in relation to any other state 
accepting the same obligation, the jurisdiction of the Court in all 
legal disputes ccmcerniug: a. the interpretation of a trc'aty; b. any 
question of international law; c. the existence of any fact which, 
if established, would constitute a breach of an international obliga¬ 
tion; d. the nature or extent of the reparation to be made for the 
breach of an international obligation*' (Article 36, paragraph 2). 
This declaration “may be made unconditionally or on condition of 
reciprocity on the part of sc'x eral or certain states, or for a certain 
time" (Article' 36, paragraph 3). 

The jurisdiction of the Court recognizt'd by a d(*claration rnad(' 
under Artich' 36, paragraph 2, of the statute is not a true com¬ 
pulsory jurisdiction as it is called in tliis artich'. For, if a state which 
has made such a declaration brings a dispute with another state 
before the Court by a unilateral application in conformity with 
Article 40 of the statute, the other party is obliged to recognize 
the jurisdiction of the Court only if it, too, has made the same 
declaration. That means that the jurisdiction of the CJourt in this 
case is based, not on a special agreement rc'ferring to this concrete 
case, but on a g(aieral agrc.'cment of the parties to the disputes 
constituted by their declarations made und(?r Article 36, paragraidi 
2. Declarations under Artich? 36, paragrapli 2, of the; statute hiwe 
been made by several states, .some of them under reservations 
which deprive them of almost all practical value.'*^ 

I'hus, c.g., the UniU-d State's rccogni/a'd the jnrisdk-tion of tlio Court in 
disputes concorning llic ]natt#'r.s ('nunn*ratrd in Artick; o6, paragrai)li 2 of tlio 
statute *"Prot>i(lc(.1, that tliis flec'laration sliall not a])ply tf) a. disputes the solution 
of whiefi the partk^s shall eiilrust to other tribunals by virtiu* of agreements 
already in existence or which may be concliid(id in the future; or b. disputes 
with r(!gard to matters which are c'ssentially within the? domestic iurisdiction 
of the United States of Americ-a as determined by tin' United Slates of America; 
or c. disputes arising under a nuiltilateral treaty, unless ( I ) all parties to the? 
treaty affected by the decision an; also parties to the casf? before th<; Court, 
or (2) the United States of Am(?rica specially agr(?es to jurisdiction; and 
Provided further, that this dtularation .shall remain in force for a period of 



Creation and Application of International Law 393 

As to the law to be applied by the Court, Article 38 of the statute 
provides: “1. The Court, whose function is to decide in accordance 
with international law such disputes as are submitted to it, shall 
apply: a. international conventions, whether general or particular, 
establishing rules (expressly recognized by the c*ontesting states; 
b. inttTiiational custom, as evidence of a general practice accepted 
as law; c. the general principles of law recognized by civilized 
nations; d. subject to the provisions of Article 59, judicial decisions 
and the teacliings of the most highly qualific^d publicists of the 
various nations, as subsidiary means for the determination of rules 
of law. 2. This provision shall not prejudice the power of the Court 
to decide a case ex accpio et bono, if the parties agree thereto.” 

That the Court has to apply tlu' existing conventional and cus¬ 
tomary law (clauses [a] and fbj) is self-evident and did not need 
to lx^ stipulated. As to ‘'the general principles of law recognized by 
civilized nations” (claus<? [cj), it is doubtful whether such prin¬ 
ciples common to the legal orders of the civilized nations exist 
at all, esi)ecially in view of the ideological antagonism which sepa¬ 
rates the communist from the cai^italist, and the autocratic from 
the democratic legal systems. If the Court assumes that a general 
principle of law recognized by civilized nations exists, the question 
ari.ses under what conditions the CJourt is supposed to apply this 
principle to the case at hand. If there is a treaty to which the 
states involved in the dispute are contracting parties, and if the 
treaty refers to the dispute, the treaty is to be applied (clause [a]). 
If there is no treaty, general customary international law^ is to be 
applied. This, as pointed out, is always possible. But clause (c) 
evidently presupposes the idea that there arc^ gaps in international 
law. That means that the Court is authorized to apply a rule 
which the Court considers to be a general principle of law in case 
the Court deems the application of particular conventional or 
general customary international law not satisfactory, which im¬ 
plies an almost unlimited discretion on the part of the Court. 

It is, however, doubtful whether the framers of the statute 


five years and thereafter until the expiration of .six months after notice may 
he given to terminate this declaration.” Tliat the jurisdiction of a court recog¬ 
nized under the.se reservations is not “comijulsory” is quite evident. 
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really intended to confer upon the Court such an extraordinary 
j)ower. Article 38, paragraph 1, expressly stipulates that the func¬ 
tion of the (^ourt is “to decide in accordance with international 
law/’ Hence it might be argued that “the general principles of law” 
are applicable only if they are part of international law, and that 
means part of the law referred to in clauses (a) and (b) of Ar¬ 
ticle 38. Then, clause (c) is superfluous. Clause (d) docs not refer 
to rules of international law to be applied by the Court; it estab¬ 
lishes only a principle of interpretation. Article 59, to which clause 
(d) refers, stipulates that the decision of the Court has binding 
force only between the parties and only in respect to the partic ular 
case. Hence a decision of the Court cannot have the charactci of 
a precedent. 

(c) Procedure of the Court. “The procedure shall consist of tw'o 
parts: written and oral. The written proceedings shall consist of 
the communication to the Court and to the parties of mcnnorials, 
counter-memorials and, if necessary, replies; also all papers and 
documents in support. . . . The oral proceedings shall consist of 
the hearing by the Court of witnesses, experts, agents, counsel, and 
advocates” (Article 43, paragraphs 1, 2, and 5). “The hearing in 
Court shall be public, unless the Court shall decide otherwise, or 
unless the parties demand that the public be not admitted” (Article 
46). “All questions shall be decided by a majority of the judges 
present. In the event of an equality of votes, the President or the 
judge who acts in his place shall have a casting vote” (Article 55). 
“The judgment shall state the reasons on which it is based. It 
shall contain the names of the judges who have taken part in tlie 
decision” (Article 56). “If the judgment does not represent in 
whole or in part the unanimous opinion of the judges, any judge 
shall be entitled to deliver a separate opinion” (Article 57). “The 
judgment is final and without appeal. In the event of dispute as to 
the meaning or scope of the judgment, the Court shall construe it 
upon the request of any party” (Article 60). “An application for 
revision of a judgment may be made only when it is based upon 
the discovery of some fact of such a nature as to be a decisive 
factor, which fact was, when the judgment was given, unknown to 
the Court and also to the party claiming revision, always provided 
that such ignorance was not due to negligence. . . . The applica- 
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tion for revision must be made at latest within six months of the 
discovery of the new fact. No application for revision may be 
made after the lapse of ten years from the date of the judgment” 
(Article 61, paragraphs 1, 4, and 5). The provision of Article 60 
of the statute, that the decision of the Court is without appeal, is 
not consistent with the provision of Article 94, paragraph 2, of 
the Charter, that in case any x^arty fails to coinx^ly with the decision 
of the Court, the other x’^^rty may liave rc'course to the Security 
C^ouiicil, which may settle the case in a way dilferc'ut from the 
decision of the Court. Tliis provision w'ill be discussed later.*'-' 

(d) Advisory opinions. Article 96 of the (Charter authorizes the 
(k^ncral Assembly and the Security Council to recpiest the Court 
“to give an advisory opinion on any legal question. Other organs 
of the United Nations and sx^ecialized agencies, w'hich may at any 
time be so authorized by the General Assembly, may also request 
advisory ox)inions of the C>ourt on legal questions arising within 
the scox^e of their activities.” Article 65 of the statute authorizes 
the Court to “give an adxisory opinion on any legal question at 
the request of whatevcT body may be authorized by or in accord¬ 
ance with the Charter of the Unitc^d Nations to make such a 
recxucst. Questions upon which the advisory opinion of the Court 
is asked shall be laid before the Court by means of a written re- 
qii(\st containing an exact statement of the question upon w4iich 
an ox^inion is required, and accompanied by all documents likely to 
throw light upon the question.” 

d. Execution of decisions of international tribunals. When states 
by a treaty of arbitration .submit their disxMitc to an international 
tribunal, they assume the obligation to comply with the decision of 
the tribunal. There are, however, conditions under which a State 
is justified in not complying with the decision of an international 
tribunal. It is generally recognized that the decision of an inter¬ 
national tribunal may be considered to lx; null and void or annul¬ 
lable if the tribunal has transgressed the competence conferred 
upon it by the treaty of arbitration (excess of jurisdiction).'^ But 


««Cf. infra, p. 397. 

The cases are vcr>^ rare in which parties to a dispute submitted to an 
international tribunal refused to comply with its decision. Such cases are the 
North-Eastern Boundary dispute between Great Britain and the United States, 
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who is compelcnt to interpret tlie treaty of arbitration in this 
respect? The contracting states, parties to the dispute, or the tri¬ 
bunal, or both? 

According to the principle that he who has to apply a legal norm 
is competent to interpret the norm, each contracting party is com- 
pc'tent to interpret the treaty of arbitration insofar as that parly 
has to apply the treaty by executing the di»cision of the tribunal. 
But the tribunal, too, is competent to interpret the trt'aty of ar¬ 
bitration since it has to ap])ly the treaty by making the decision. 
The treaty conferring jurisdiction upon llu' tribunal may lune 
the iiKjaning that the contracting parties liavcr renounced tlu'ir 
right to interpret the treaty with respect to the competence of the* 
tribunal. If, however, that renunciation is not twpressly stipulated, 
the contracting parties are in a position to insist on their right to 
interpret the treaty of arbitration, and to declare* not to lu* bouiKl 
by the decision if the tribunal has transgressed its compt?tenc‘e. 
As long as the contracting parties ha\e the right to interpret 
the treaty of arbitration with respect to the compet(^nce of tlu^ 
tribunal, the execution of lh(; decision depends, actually, on their 
good will. Misuse of the right of interpretation is excluded only 
if the parties renounce this right by conferring upon the tribunal 
the exclusive right to interpret the stipulations of the treaty deter¬ 
mining its competence. The Statute of th(* International (Jourt of 
Justice provides that ‘*in the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the decision 
of the Court” (Article 36, paragraph 6). Hence no party to a dis¬ 
pute can declare a decision of the Court as null and void because 
the Court has—according to the opinion of the party—transgressed 
its competence? (jurisdiction). 

docided by the King of Holland, 1831; the Injundary dispute between Bolivia 
and Peru, decided by the President of Argentina, J909; the dispute concerning 
the Orinoco Steamship Company between the United States and Venezuela, 
decided by Mr. Barge, whose decision was annulled by a tribunal of the 
Permanent Court of Arbitration, J910; the dispute between Hungary and 
Rumania concerning certain claims by Hungarian citizens in connection with 
an agrarian reform in Rumania, decided by the Itumano-Hungarian Mixed 
Tribunal, 1927. In all these cases the reason for noncoinpliance with the 
arbitral decision was excess of jurisdiction of the* tribunal. Cf. Oppenheim, 
op. cit., II, § 16. 
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Under ?^(‘TKiraI interiiaticjiial law, noncompliancc with the deci¬ 
sion of an iiitiTnational tribunal constitutes an int(?niational delict 
whicli (Mitails all the consequences provided for by general inter¬ 
national law. The jjarty whose riglit is violated by the other party’s 
failure to comply with the decision of the tribunal is authorized 
to resort l() reprisals or war agaii^st the dc^lincpient. Under th(r 
Charter, s(‘If-help in sueli a case is excluded. Only the Security 
Council has the power to ust' forc^c* against the delinquent state, 
and only if tlie Ca)uncil undc‘r Artich' 39 considers noncornpliance 
with the d(icision of the tribunal as a threat to or breach of the 
peace. The situation is slightly different in case of iioncompliance 
with a judgment of tlie InUTuational Court of justice. In this re- 
spt'ct Article' 94 of the Charter stipulates expressly an obligation 
to comply with the decision of the Camrt. If, howe\'er, “any party 
to a case fails to perforin the obligations incumbent n]K)n it under 
a judgment n'lidert'd by the Court, tlie other party may ha\'e re¬ 
course to the Sc'curity Council, which may, if it deems necessary, 
make* recomnK'udations or d(?(a'de upon measures to be taken to 
give effect to the judginent.” That mc'ans that the* S(*curity Council 
has the choic(' bc'tween two different procedures. It may gi\e 
effect to the judgment of the Court, especially by taking enforce- 
mc’iit measures against the state wliicli fails to comi'ily with the 
judicial dc'cision. But the' Se'curity Caiuncil may also, if it deems 
uecc'ssary, make recommendations to the parties concerning the 
settlement of the dispute. According to the wording of Article' 
94, tlie Council in making such recommendations is not bound 
by the decision of the Court; its recommendations may differ from 
this di'cLsion.'^ The Omncil may even ('nforc(> its recommendation 
if it considers noncompliance with it as a threat to or breach of the 
peace. The rule of ArticU^ 27, paragraph 3, of the Charter, that 
members of the Security Council which are parties to a dispute 
under consideration by the Council sluill abstain from \ oting, does 
not apply to decisions taken under Article 94. 

Thi.s is the interpretation of Artic'le 91 given })y llit* n^prcsmtntivo of the 
Dopartnient of State in the Ilcarhif^s before the Co7mnittcc on Foreign Rela¬ 
tions of the United States Senate on the Charter of the United Nations (79th 
Cong., July 9-J3, 1945), pp. 285ff. 




INTERNATIONAL AND 
NATIONAL LAW 



A. THE DIFFERENCES BETWEEN INTER¬ 
NATIONAL AND NATIONAL LAW 


International law, as has been shown in the first part of this 
treatise, is law in the same sense as national law, for it is a coercive 
order, a set oi norms pro\'iding for socially organized sanctions to 
be ex(?ciited as reactions against delicts. But international law differs 
from national law in many respects. Whereas the main sanctions 
established by international law are reprisals and war, the sanctions 
of national law are punishment and ci\il execution. The difference 
which exists between j3unishment and civil execution constitutes 
the differentiation of national law into criminal and civil law; but 
tlie difference between n^jmsals and war does not justify a division 
of intc^rnational law into two brancht*s analogous to criminal and 
civil law. International law—at least insofar as the bulk of its 
norms is concernc'd—does not show that diialistic structure so 
characteristic of national law. However, punishment and civil 
execution are not completely missing in international law. Excep¬ 
tionally, there are norms of general as well as of particular inter¬ 
national law which provide for i^uuishment and civil execution,^ 
so that the diflerenct' between the two legal orders, with respect 
to tlu‘ .sanctions thc>' provide, is only a relative, not an absolute, one. 

In close connection with this diffen^nce is the fact that in inter¬ 
national law collectivt* responsibility prexails, whereas in national 
law individual re.sponsibility is prevalent, as well as the fact that 
the collective responsibility constituted by the specific sanctions of 
international law—reprisals and w'ar—is, as far as the responsible 
individuals are concerned, absolute responsibility, whereas the in¬ 
dividual responsibility constituted by tlur si^ecific sanctions of 
national law—punishment and civil execution—is, as a rule, respon- 
.sibility ba.sed on fault. But neither is individual responsibility based 
on fault excluded from international law, nor collective and absolute 
responsibility from national law. In this respect, too. the difference 
between international law and national law is only a relative one. 


^ Cf. mpra^ p. 124. 
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A striking cli\ersity rosiiUs from the fact that the spheres of 
\alidity of international law are. in principle, unlimited, whereas 
national law, as the law of a state, is \'alid only for a definite terri¬ 
tory and during a definite period of lime. But the traditional view 
that international law is \alid only for states as juristic persons, 
w^hereas national law is \alid for individual human beings, lias 
proved to be wrong. Tln'ro is no dillertMiee between international 
and national law with u\spect to tlu^ subjects of the obligations 
and rights established b\' the two legal orders. The subjects are in 
both cases individual human beings. But whereas the national legal 
order determines directly the individuals who, by their beha\ ior, 
have to fulfill the obligations or may exercise the rights, the interna¬ 
tional legal order lea\es to the national l(\gal order the' determina¬ 
tion of the individuals whose behavior forms the contimt of the 
international obligations and rights. The obligations and rights 
w’hich the state has under international law are the obligations and 
rights which individuals ha\(* in their capacity as organs of the 
state; and these indi\iduals an* dt‘tc*rmined by national law', the 
law of the state. But, ju.st as tlu*re are, exceptionally, norms of 
international law^ imposing ol.)ligations and confinring rights, not 
upon states as juristic persons, but dirc'ctly upon individuals, there* 
are norms of national law imposing obligations and conferring 
rights upon juristic persons, and thus only indirectly upon in¬ 
dividuals. Again, the tw'o legal orders differ only in degree, not 
in essence. 

The most important difference b(*tw'ecn international and na¬ 
tional law^ consists in the fact that the former is a relatively de¬ 
centralized, the latter a relati\dy centralized coercive order. This 
difference manifests itself in the m(*thods by which the norms of 
the tw'o orders arc? created and applied. Custom and treaties, the 
main "sources” of international law, an* decentralized methods; 
th(^ main source of national law% legislation, is a centralized method 
of creating law. Jn contradistinetion to national hwv, which confers 
upon tribunals tluj competence of applying the law and upon 
special organs the exclusive power to use force in executing the* 
sanctions, there are under general international law no special 
organs for the application of the law and especially no central 
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agencies for the (execution of the sanctions. These functions are 
left tf) th(' states, which are subjects oi international law. Uut under 
particular international law, the? creation as well as the application 
of the law may ])e—and actually is—centralized; and tliis process 
of centralization is steadily increasing by the (\stablishinent of 
int(Tnational organizations instituting international tribunals and 
international executive agt^icies. 


B. 1TIE RELATIONSHIP BETWEEN INTER¬ 
NATIONAL AND NATIONAL LAW (MON¬ 
ISM AND PLUllAIJSM) 

/. The Monistic and the Pluralistic Thcorif 

The foregoing analysis of international la\v has shown that most 
of its norms arc incomplet(‘ norms wliicli require implementation 
by norms of national law.- Thus the international legal order is 
significant only as part of a uni\ersal legal ord(*r which comprises 
also all the national legal orders. Ilie analysis has further led to 
the conclusion that the international legal order determines the 
territorial, ptTsonal, and teiiqKmil splu*res of x alidity' of the national 
legal orders, thus making possible the coexistc'uce of a multitude 
of states. ' We have, finally, .seen that the international legal order 
restricts the material sphere of validity of the national legal orders 
by subjecting tluMii to a certain regulation of their own matters 
that could otherwise* have* bei*n arl>itrarily regulated by the state 
e‘e)nce*rned.^ 

It is fre)m the* .stanelpennt e)f inte*rnational law that its connection 
with national law anel he*nce with a universal le'gal order is seen in 
the pre*ceding analysis. But, henveve*r strange it may se*em, me)st 
the^orists of int('rnatie)nal law de) ne)t share this meniistic view. In 
their cemstruction of the relationship between international and 
national law thew de) ne)t proceed from international law as their 


^ Cf. supra^ pp. ]92fl. 

Cf. supra, i)p. 200(1. 
^ Cf. supra, pp. 240(1. 
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stiirting point. Intornatioiial law and national law are, in their 
opinion, two separate, mutually independent legal orders that regu¬ 
late quite different matters and liave fpiite difft'rent sources. 

This dualism or—taking into account the existence of numerous 
national legal orders—this pluralism contradicts, as we have seen, 
the content of international law, since international law itself 
establishes a relation between its norms and the norms of the 
different national legal orders. The pluralistic theory is in contra¬ 
diction to positiN^e law, provided international law is considered to 
be a valid legal order. And yet the rt*presentati\cs of this theory 
accept international law as positive law. 

But the pluralistic \'iew is untenable also on logical grounds. 
International law and national law cannot be different and mutu¬ 
ally indc'pendent systems of norms if the norms of both systc'ins are 
considered to be valid for the same* space and at the same time. 
It is logically not possible to a.ssume that simultaneously valid 
norms belong to differc'iit, mutually independent systems. 

The pliiralists do not deny that the norms of international law 
and the norms of national law are simultaneously valid. On the 
contrary, assuming both legal orders to be valid simultant^ously, 
they assert that the oik? is v^lid independently of the other; which 
means that no relation exists between the two systems of valid 
norms. This, however, as we shall see, irni^lies a contradiction. 

2. The Subject Matter of National and of International 
Law 

The mutual independejjce of international and national law is 
often substantiated by the alleged fact that the two systems regu¬ 
late different subject matters. National law, it is said, regulates 
the behavior of individuals, international law the behavior of 
states. We have alrc;ady .shown that the behavior of a state is 
reducible to the behavior of individuals representing the state. 
Thus the alleged difference in subject matter between international 
and national law cannot be a difference? between the kinds of sub¬ 
jects whose behavior they regulate. 

The pluralistic interpretation is also supported by the assertion 
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that, where^as national law regulates relations that have their seat 
within OIK* state, international law regulates Halations which trans¬ 
cend the sphere of one state. Or, as it is also put, whereas national 
law is concerned with the “internar* relations, the so-called “domes¬ 
tic affairs” of the state, international law is concerned with the 
“external” ri'lations of the state, its “foreign affairs.” One visualizes 
th(* states as a solid, space-filling body, with an interior structure 
and exterior rc'lations to other subjects. When we try to find the 
thought behind the metaphor, and to formulate it without employ¬ 
ing a metaphor, we arrive at the conclusion that the thought is 
wrong. 

For it is impossible' to distinguish the so-called “domestic affairs” 
from the “foreign affairs” of the state as two diffcr(*nt subject 
matters of legal n'gulation. Every so-called domestic affair of a 
state' can be made tlu* subject matb'r of an international agreement 
and so be transformc'd into a foreign affair. The relation between 
( inployers and c*mj:)loy(‘es, for instance, is cc'rtainly an ‘'internal” 
relation.ship uitliin (he state, and its legal regulation a typical 
“domestic” affair, but as soon as a state concludes a treaty with 
other states c'oncerning the regulation of this relationship, it be¬ 
comes a foreign affair. If wt^ discard the spatial metaphor, we thus 
find that tlu^ atteinpted distinction between the subject matters 
of national and inh'inational law is a mere tautology. The so-called 
“tlomestic affairs” of a state are, by definition, those which arc regu¬ 
lated by tlu* national law; the “foreign affairs” arc, by definition, 
those which are regulated by international law. The assertion that 
national law n'gulates domestic affairs, and international law for¬ 
eign affairs, boils down to the truism that national law rc'gulates 
what is rc'gulated by national law, international law what is r(\gu- 
l itcd by international law. 

Still there remains a certain truth in the statement that inter¬ 
national law is “interstate” law, whereas national law is, so to speak, 
one-state law. But, as pointed out,'' this differentiation does not 
concern the subject matter; it concerns the creation of international 
and national law. Whereas national law is created by acts of one 
state alone (or by acts which are not acts of state), international 


Cf. supra, pp. 201 f. 
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law is usually created by the cooperation of two or several states. 
This holds true of customary international law as well as of con- 
\'eiitional intcTiiational law. 

There are, it is true, certain matters specific to international law, 
matters which can be regulated only by norms created by tlu^ 
collaboration of two or several states. These matters are—as pointed 
out“—the determination of the spheres of validity of the national 
legal orders and the procedures of creating international law itself. 
But there is no subject matter which can be regulated only by 
national law and not by international law. Every matter that is, 
or can be, regulated by national law is open to regulation by inh'r- 
national law as well. It is therefore impossible to substantiate tlu:^ 
X)luralistic view by a differtmee in subject matter between inter¬ 
national and national law. 

3. The Source" of National and of International Law 

In support of the pluralistic theory, it has been argued that the? 
different systems of norms come from different sources. Tlu' t(Tm 
"‘source" of law is another iiK^taphorical expression which, as we 
have seen," carries at least two different connotations. A “sourced 
of law is, on the one hand, a proc(;dure by which norms are creatc'd; 
on the other hand, the reason why norms arc valid. Let us, to bc‘giu 
with, see how the argument fares if the term is undcTstood in the 
former sense. 

The distinction betweem two ""source's” of law refers to the dis¬ 
tinction between custom and legislation (in the wider meaning of 
any statutory, that is, conscious and deliberate, creation of law).‘' 
When on(^ regards custom as a source of law, one presuppos(*s the 
principle that the individuals ought to behave as they customarily 
behave. When one considers legislation (in the wider sense) as a 
source of law, one assumes that the individuals ought to behave 
as special organs authorized to create law by their acts ordain or 
as the individuals themselves agree to behave. Legislation, in the 

® Cf. supra, p. 202. 

^ Cf. supra, pp. 303f. 

^ Cf. supra, j)p. 307ff. 



Inlcrnational and National Law 


407 


usual narrower sense, is only a special case of statutory creation 
of law, namely, the creation of a general norm by a special organ. 
But an individual norm, too, may have the character of statutory 
—in contradistinction to customary—law, as, for instance, a judicial 
decision or a norm created by contract or treaty. 

As pointed out, both methods of creating law, the customary 
and the statutory law, occur in international as well as in national 
law. (General international law, it is true, does not recognize 
legislation and lawmaking by the judiciary, the two most important 
methods of creating norms in the modern state. But courts and 
li^gislative organs can be creati‘d by treaty, which is itself a 
method of creating statutory law. I'he decisions of an international 
court are norms of international law, and so also are certain deci¬ 
sions of tile General Assembly or the Security Council of the 
United Nations which bind the members of the Organization and 
thus are analogous to statiit(\s of national law. Nothing prevents the 
creation by trc'aty of a collegiate international organ that is com¬ 
petent to pass majority resolutions binding upon the states parties 
to the treaty. If the centralization effected by the treaty does not 
go too far, such decisions would still be norms of international 
law (without having at the same time the character of national 
law ). 

Since in international law, legislation and judicial lawmaking 
are possible only on the basis of a treaty, and the binding force of 
treaties is based on a rule of customary international law, it may 
be said that the primary source (in the sense of method of law-¬ 
making) of international law is custom and treaty, whereas the 
primary source of national law' is custom and legislation. Further, 
it is true that custom and treaty, creating international law-, involve 
the cooperation of two or several states, whereas custom and 
Icfgislation creating national law are functions of the subjects or 
organs of one state only. The methods of law-making are thus, 
in this respect, different in national and international law; but this 
is not a difference in principle. The difference between custom 
and legislation as sources of national law is far greater than that 
betw-een a treaty of international law and a contract of national 
law. And even if national law were created in a totally different 
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way from that in which international law is created—which is 
not the case—such a difF('rence in the sources \\’()uld not mean that 
the norms created in different ways belong to different and 
mutually independent systems. 

4. The Reason of Validity of National and of International 
Law 

a. The reason of validitij of the national Icfial order determined 
by the international legal order. The t^xpression "s<^\u•ce'’ ot law is, 
as we have seen, sometimes understood to mean simply the reason 
w’hy a norm is valid. If this is the meaning ol the lt‘rm. the argu¬ 
ment that international and national law are separate systems be¬ 
cause they ha\e separate* “sources” amounts to the statement that 
the ultimate reason of validity of national law is different from that 
of international law. 

In this way the problem as to the relation between national and 
international law has already been formulat(*d, (^specially in C(‘r- 
man literature, but the answer usually offered—that the* \alidily 
of national law has its reason in the “will” of one* state, wht*reas 
the validity of international law is based on the “combined wills” 
of several slates—is only an anthropomorphic metaphor. A crilic*al 
analysis discloses tliat tlu* metaphor hides an empty tautology. 

In order to answer the question whether the reason of validity 
of national law is or is not different from that oi international 
law, and consequently, whether national and international law an* 
different and mutually independent legal ord(*rs or form one 
universal normative? systc'in, in order to r(‘ach a tl(‘cision b(?tween 
pluralism and monism, w^c have to consid(*r the g(*neral problem 
of what makes a norm belong to a definih? legal order, what is the 
criterion according to which several norms form one and the same 
normative system.'* 

Several norms belong to the same legal order if all derive th(?ir 
validity from the same basic norm. The question why a norm is 
valid necessarily leads back to an ultimate norm whose validity 
we do not que.stion. If several norms all receive their validity from 

** Cf. my General Theory of Law end Stale (1915), pp. llOff. 
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the siinie biisie v»orm, then—^by definition—^ihey all form part of the 
same system. The (|iiestioii why a norm is a norm of American 
law or of intemational law is thns a question of the basic norm 
of the American and of the international law. To determine llie 
relationship between national and international law, we have to 
examine whether the norms of the two legal orders derive their 
validity from differt'iit basic norms or from the; same basic norm. 

According to the nature of the basic norm we may distinguish 
two different principles constituting the unity of a normative 
order or a uormati\’e system: a static and a dynamic principle. 
According to the static principle, the norms are valid, and that 
means we assunie that the individuals whose behavior is regulated 
by the norms ouglit to behave as the norms prescribe, by virtue 
of th(.*ir contc'iits—their contents having an immediately evident 
quality that guarantees their validit)'; or, in other terms, the norms 
are valid bi'cause of their inherent aj^peal. 

The norms ha\e this (piality becau.se their \alidity is deri\'able 
from a higher. i.(\, more general norm, as the particular is deri\ able 
from the general. The validity of the higluT norm is itself self- 
evident, or, at least, prt*sumed to be so. Such norms as on(» must 
not lie, one must not deceive, one must keep oiic’s promise follow 
from a general norm prescribing truthfulness. From the norm 
one must love ones neighbor, such norms as one must not hurt 
one’s neighbor, one must help him in n(?ed, and so on, may be 
deduced. If it is asked why one has to love ones neighbor, the 
answer will perhaps be found in some still more general norm, 
let us say, the postulate^ that one has to live* in harmony with the 
universe. If that is the most gencTal norm of whose validity we are 
convinced, we will considc^r it as the ultimate or basic norm. Its 
validity may appear so obvious that one does not feel any^ need to 
ask for the reason for its \'alidity. 

The various norms of such a normative system are implied in the 
basic norm, as tlie particular is implied in the general. Therefore 
all the particular norms are obtainable by means of an intellectual 
operation, namely, by the inference from the general to the par¬ 
ticular. The principle constituting the unity of this normative 
system is of a static nature. It is characterized by the fact that not 



410 


Vrindplrs of hitcrnational Law 

only the validity but also the contents of the norms forming the 
normative system can be derixed by an int('lk?ctnal operation from 
the basic luirm presupposed to be self-ex ident. 

The x alidily of a particular norm may, hoxvex er, be derix ed from 
a basic norm in another xvay. A child, asking why he must not lie, 
might be gixen the ansxver that his fathcT has forbidden him to 
lie. If the child should further ask xvhx hc' has to obc'y his fathca-, 
the reply xvoiild perhaps be that God has commanded that a child 
obey liis ixirents. Should the child put the epu'stion xvhy one' has 
to obey the commands of God, the only ansxver could be that this 
is a norm beyond xvhich one cannot look for a more ultimate norm. 
That norm is the basic; norm prox iding the foundation for a systc'm 
the unitx' of xvhich has a dynamic cliaracter. The validity of all the 
norms of this system is derixed from the basic norm, but not tlu‘ir 
contents. The contc'iits of its xarious norms cannot b(‘ obtained 
from the l^asic norm by anx intellectual operation. The basic 
norm merely establishes a certain authority, xvhich may xvell in 
turn vest norm-crc^iting jioxxxt in some otlua* authoriti(\s. Th(‘ 
norms of a dynamic sy.stein haxe to be created through acts by 
those iiidix'iduals xvho hax t^ b(‘eii authorized by a higher norm to 
create norms. This authorization is a delegation. Norm-creating 
poxx'er is delegated from one authority to another authority; the* 
former is the liighcT, the latter the Ioxvct authority. The* basic 
norm of a dynamic system is the fundamental rule according to 
which the norms of th(* system are to be' creat(.*d. A norm forms 
part of a dynamic system if it has bc’tai created in a xvay d(‘t(.‘rmined 
in the last analysis by tin* basic norm. A norm does belong to 
the religious system just gixen by way of example if it is created 
by God or originates in an authority having its poxver from God, 
delegated by God. The basic norm of the dynamic type dc?termines 
th() validity, but not the contents, of the norms forming the iiornui- 
tive system. Whereas according to the static principle, th(^ validity 
as well as tlie contents of the norms of the system can l)e derived 
from the basic norm by an intellectual opcTation, according to the 
dynamic principle only the validity, not tlu? contents, of the 
norms can be derived from the basic norm by an intellectual 
operation. The contents of the norms must be determined by acts 
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of authorizod individuals, that is to say, the norms must be cremated 
in a way doterjniiK*.d l)y tlie basic norm. Thc'y arc valid if tlu’y 
arc? crc?at(?d in tin’s way, in other words, if tlu'v arc crcatc'd in con¬ 
formity witli the* basic norm, whatever their contaits may be. 

"rhe static and the dynamic principle may he combined in one 
and the same systcMii. The reason for the \'alidity of the norm that 
we shall love our fellow mc'ii, may be the? norm that we shall com¬ 
ply with the? norms creatcid by God, providerd that God has 
actually established the norm tliat we shall love our fellow mem. 
but from th(‘ norm that we* shall love? our fc'llow men many special 
norms may be deduced, as the particular from the general, by a 
incTC mc'utal procc'ss. 

A legal ordc'r is a dynamic system of norms. Since*, as j)ointc'cl out, 
the law regulates its own cremation, a norm belongs to a definite 
national legal order if it is cremated in a way dc'tennined by another 
—a supc'rior—norm of this order. To the* cpic'Stion why a certain 
act of coercion, for instance? the fact that one individual deprivt\s 
anothcT individual of his freedom by putting him in jail, is a le*gal 
act, the answ(T is: Be?cause it has bee*n pre.scribed by an indi\’idual 
norm, a judicial de?cision. To the cjuc'slion why this individual 
norm is valid as part of a definite? li'gal order, the answer is: Be¬ 
cause it has bc'CMi cremated in conformity with a criminal statute. 
This statute*, finally, receivers its \alidity from the constitution, 
since it has be*en e*stablislK*d by the competent organ in the* way 
the constitution prescribes. 

If we ask why the* constitution is valid, perhaps we come* upon 
an oldcT c'onstitution. I'ltimatcly we reach some constitution that 
is historic‘ally the* first and that was laid down by an individual 
usur]K*r or by some kind of assembly. The ^'alidity of this first 
constitution is the last pre*supposilion, the final postulate, upon 
which the validity of all the norms of our legal order depends. It 
is postulated that one* ought to behave as the individual or the 
individuals who laid down the first constitution have ordained. 
This is the basic norm of the national legal order under con¬ 
sideration. It is not a norm of po.sitivc law; it is a norm which we 
presuppose when we interpret social relations in legal t(?rms, 
when we speak of delict and sanction, obligations, responsibilities. 
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rights, jurisdiction, and the like. The basic norm is a hypothesis 
of juristic thinking, the fundamental condition under which our 
juristic propositions are possible. We Tuay or may not accept this 
hypothesis because we may or may not interpret human relations 
as legal relations; we may consider them as mere relations of 
cause? and effect, but if we consider them as legal rt?lations, and 
that means if we consider them as regulat(*d by a legal order, 
then we i^resiippose that tlie historically first constitution, on which 
this legal order is established, is a binding norm, that men ought to 
behave in conformity with that constitution. This presupposition 
is the basic norm. Only upon this presupposition are the declara¬ 
tions of those to whom the constitution couh'rs norm-creating 
power binding l('gal norms. It is this pnvsnpposition that enables 
us to distinguish between individuals who are h\gal authorities 
and other individuals whom we do not rt*gard as such, lH‘tween 
acts of human beings wliich create legal norms and acts which 
have no such effect. All these legal norms belong to one and the 
same legal order because their validity can be traced back— 
directly or indirectly—to the first constitution. They are valid if 
they have been (established, and ihry ceas(' to bi' valid if they 
have been abolished in the way determined in tlu* last analysis by 
the first constitution. This is the ])rinciplc of legitimacy. That 
the first constitution is a binding legal norm is presupposed, and 
the formulation of the presupposition is the basic norm of the 
national legal order. 

But the principle of legitimacy is not the only principle which 
applies whcMi w(' an.swcT the question as to the validity of legal 
norms. For if wv analyze our judgments concerning the validity 
of legal norms, we find that we presuppose the first constitution 
as a valid norm only under the condition that the legal order 
established on the basis of this constitution is, by and large, 
effective, that is to say, that it is actually applied and obeyed. 
This bocom(?s manifest in case of revolution. 

Suppose that a group of individuals attempts to seize power 
by force in order to remove the legitimate government in a hitherto 
monarchic state and to introduce a republican form of government. 
If the group succeeds, if the old order ceases and the new order 
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begins to hc^ ('Ifective because tli(^ individuals whose behavior 
tlie new order regulates actually behave, by and large, in con¬ 
formity with th(' n(^w order, then this order is considered as a 
valid ord(T. It is now according to this new order that the actual 
b(?havior of indi\'iduals is interpreted as legal or illegal. But 
this means that a new basic norm is presupposed. It is no longer 
the norm according to which the old monarchical constitution was 
valid, ])ut a norm according to which the new republican con¬ 
stitution is valid, a norm endowing the revolutionary government 
with legal authority. If tin*- revolutionaries fail, if the order they 
liave tried to establish remains ineffectual, then, on the other 
hand, their undertaking is interpreted, not as a legal, a law- 
creating act, not as the establishmctU of a constitution, but as an 
illegal act, namely, as the crime of tn'ason, and this according to 
the old monarchic constitution and its si>ecifie basic norm. 

If we atltMUpl to make explicit the presupposition on which these 
juristic considerations rest, we find that the norms of the old order 
are regarded as de\oid of validity when the old constitution and, 
th(T(‘fore, the l(‘gal norms based on this constitution, the old legal 
order as a whole, have lost their efficacy; when the actual behavior 
of men no longer conforms to this old legal order. Every single norm 
lo.ses its validity when the total legal order to which it belongs loses 
its efficacy as a whole. The efficacy of the entire legal order is a 
necessary condition for the validity of every single norm of the 
order. A condilio sine qua non, but not a conditio per quam. The 
I'fficacy of tlu* total legal order is a condition, not the reason, for the 
validity of its constituent norms. These norms are valid not because 
th(^ total ordc'r is (^Ifectivc*, but because they arc’s created in con¬ 
formity with the constitution. But this constitution is supposed to 
be a valid norm only on the condition that the total order, estab¬ 
lished in conformity with it, is effective. The norms of this order 
cease to be valid, not only when they are annulled in conformity 
with the constitution, but also when the constitution ceases to 
be considered as a valid norm, which is the case when the total 
order established in conformity with the constitution ceases to 
be effective. It cannot be maintained that, legally, men ought 
to behave in conformity with a certain norm if the total legal order, 
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of which that norm is an integral part, has lost its efficacy. Th(^ 
principle of legitimacy is restricted by the principle of effectiveness. 

That does not mean that the prineiple of legitimacy is identical 
with the prineiple of effectiveness. There is still a difference be¬ 
tween the “is’' and tlu? “ought,” between the way men actually 
beha\e and the way men legally ought to bcffiiive. TIktcj are— 
and there must be—still casi\s where an individual actually doc*s 
not beha\ e as he ought to behave undiT the law, castes wlu're an 
individual acts ‘\*ontrary to the law ” in violatioi\ of the law. The 
fact that the legal order as a whole is by and largi‘ effective does 
not mean that every individual acts always and without excerption 
in conformity with the law, that no norm of this legal order is 
e\’er “violatc'd.” 

Also for another n^ason the assumption that a legal order is 
valid only if it, as a whole, is by and large efft'ctixt' does not 
mean that validity is identical with c'ftectiveness, tliat the “ought” 
is, so to speak, absorbed by th(' “is,” and that it is consecpiently 
meaningless to ask how men ought to behave, the only que.stion 
being how men actually b<‘ha\e. The principh' that a lt*gal ord(T, 
as a whole, must be by and large effecti\'e in order to he \'alid is 
itself a norm. We may formulate this norm as follows: Mon ought 
to behave in conformity with a co(*rcive order which, as a whole', 
is by and large' effective. This is a norm of positive intc'rnational 
law, the principle of effectiveness prevailing within this law. It 
is implied in the rule usually formulated in the statement that 
according to international law an effective and independent 
government is the legitimate govern merit of a slate. That means 
that, according to international ]aw% an actually established 
authority is the legitimate government, the coercive order enacted 
by this government is the legal order, a valid legal order, and the 
community constituted by this order is a state in the sense of 
international law, insofar as this order is, by and large, eff(;ctiv(‘. 
According to international law, the constitution of a state is valid 
only if the legal order established on the basis of this constitution 
is, by and large, effective. It is this general principle of effective¬ 
ness, a positive norm of international law, which, applied to an 
individual national legal order, provides the basic norm of this 
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iifitioiiiil Ic'gal order. Tims the basic uorms of the different national 
legal orders arc? th(?mselves basc^d on a general norm of the intc?r- 
national l(?gal order. If we conceive of international law as a legal 
order to which all the states (and that m(;ans all the national 
legal orders) are subordinated, then the basic norm of a national 
legal order is not a mere presiiiiposition of juristic thinking, but a 
j)ositi\(‘ h'gal norm, a norm of international law ai^plied to the 
h‘gal order of a conerc'te state. Thus the international legal order, 
by means of the principle of elfectiveness, determines not only the 
sphere's of validity, but also the reason of validity of the national 
legal orders. Since the basic? norms of the national legal orders are 
determinc'cl by a norm of intc'rnational law, they are basic norms 
only in a rc'lative sense. It is the' basic norm of the international 
k'gal carder which is the' ultimate' rc?a.son of validity of the national 
legal orders, too. 

A higher norm may dc?tcTminc' not only the organs and the? pro¬ 
cedure by which lowc'r norms are to be created but also, to a 
certain extent, the contents of thc\se norms. But a liigher norm may 
rc'strict itsc>lf to empowc'r an authority to create lower norms at its 
own cliscrc'tion. It is in the latter manncT that international law 
forms the basis of the national legal order. By stipulating that an 
individual, or a group of individuals who are indepemdent and 
al)le to obtain permanent obc'dicmce for the coereixe order they 
establish for a certain territory and the individuals living thereon, 
arc' to be considered as the legitimate government of the community 
constituted by this order, and by stipulating that this community 
is a state in the .sen.se of international law, and the coercive order 
constitutirig it, its national law, international law ‘"delegates” the 
national legal order whose sphc're of validity it thereby dc4c'rmines. 

b. Revolution and c(3up d etat as law-creating facts according to 
international law. In detc'rmining the reason of validity of the 
national legal orders, international law regulates the creation of 
national law. This is clearly illu.strated in the case, repeatedly men¬ 
tioned here, where the constitution of a state is changed not in 
the way prescribed by the constitution itself, but violently, that 
is, by a violation of the constitution. If a monarchy is transformed 
into a republic by a revolution of the people, or a republic into 
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a monarchy l)y a coup detat of the president, and if tht? new 
government is able to maintain the new constitution in an effec¬ 
tive manner, tlien this go\'ernment and tliis constitution are, 
according to international law, the legitimate goveanment and the 
valid constitution of the state. This is the reason why we have 
stated, in another connection,"^ that victorious revolution and suc¬ 
cessful coup (Vi'tat are, according to international hnv, law'-cr('ating 
facts. The assumption that the identity of a stale is not affected 
by resolution or coup detat as long as the t('rritory and thc‘ popu¬ 
lation remain l.)y and large the same is possible' only if a norm of 
international law- is presupposed recognizing victorious revolu¬ 
tion and successful coup d^ctat as legal mt'thods of changing the 
constitution. 

The identity of the state implies the identity of the national h'gal 
order; and the identity of the national legal order is its continuity. 
Whereas from the point of view' of the national legal order its 
continuity is dcstroyc'd by revolution or coup detat, these facts 
have, from the point of vi('w of international law, no (‘Ih'ct on the 
continuity of a national legal order, the tcTritorial and the personal 
sphere of validity of which have not essentially changed. l’h(*re is 
no doubt, for instance, that the Russian state that existed under 
the tsarist constitution and that now- exists under the l;)olsh('\'ist 
constitution and under the new name', of Uiiion of Soxiet Socialist 
Republics is the same state; and that the law of that state', in spite 
of the essential changes w'hich have taken place as an effect of the 
bolshevist revolution, is still the Russian law, just as the state* and 
the law of France, in spite of the fundamental changes effected by 
the French Revolution of 1789, have not ceased to l)e the Frc'iic h 
state and the French law. Such an interpretation is not possil)l(' if 
we, ignoring international law, do not go beyond the Russian and 
the French constitutions as they existed at a given moment. If we 
do not consider the state and its law from the point of view of tfu* 
international legal order, the identity of the Russian state and that 
of the French state and the continuity of the Russian law and that 
of the French law become incomprehensible. If the situation is 
judged from the point of view of the national legal order, the state 


Cf. supra, p. 264. 
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and its law remain the same only as long as the constitution is intact 
or changed according to its own provisions. That is the reason why 
Aristotle taught “tliat when the constitution {TroMraa) changes its 
character and becomes different, the State too remains no longer 
the same.”^‘ 

This view is inevitable if one tries, as Aristotle did, to compre¬ 
hend the nature of the state without regard to international law. 
Only because modern jurists—C‘onsciously or unconsciously—pre¬ 
suppose international law as a legal ord('r dt‘termining the existence 
of the state in ('very r(\spt;ct according to the principle of eftective- 
n(\ss, do they believe in the continuity of national law and the legal 
identity of the state in spite (^f a violent change of constitution. 

c. The basic norm of international law. Since national law has 
the reason for its validity, and hence its “source” in this sense, in 
international law, the ultimate source of the former must be the 
same as that of the latter. Then the pluralistic view cannot be 
defended by the assumption that national and international law 
have different and mutually independent “sources.” It is the “source” 
of national law by which that law is united with international law, 
whatever may be the “source” of this legal carder. Which is the 
source, then, that is, the basic norm, of international law? 

To find the source of the intcniational k'gal order, we have to 
follow a course similar to that which led us to the basic norm of 
the national legal order. We have to start from the lowest norm 
within international law, that is, from the decision of an interna¬ 
tional tribunal. If we ask why the norm created by such a decision 
is valid, the answer is furnished by the trc'aty in accordance with 
which the tribunal was instituted. If, again, we ask why this treaty 
is valid, we are led back to the general m^rm which obligatos the 
states to behave in conformity with the treaties they have con¬ 
cluded, a norm commonly expressed by the phrase pacta sunt serv¬ 
anda. This, as pointed out,^^ is a norm of general international law, 
and general international law is created by custom constituted by 
acts of states. Tlie basic norm of international law, therefore, must 
be a norm which countenances custom as a norm-creating fact, 

Aristotle Politics iii, 1276b. 

^2 Cf. supra, p. 314. 
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and might formulated as follows: The states ought to behave 
as they have customarily behaved. Customar>^ international law, 
developed on the basis of this norm, is the first stage within the 
international legal order. Tlu‘ next stage is formed by the norms 
created by tr('ati(\s. The validity of thc'se norms is dc'pendent upon 
the norm pacta sun/ acrvancla, which itself is a norm belonging to 
the first stage of general international law, which is customary law. 
The third stage' is formed by norms c*r('aled by organs which arc' 
themselves created bv* trc'atic's, as for instance dc'cisions of the Secu¬ 
rity Council of the United Nations or of the International Court of 
Justice or of tribunals of arbitration. 

d. The historic and the lo^ico-jnristic view. The custom by which 
international law is created consists in acts of state’s. Thus, one 
might object, there must hdve been state’s before there* could be* 
any international law. But how can national law dcTive its validity 
from international law if the* rise of the* latter pr(’su])pose‘s the ewist- 
cnce of the former? The fact that customary international law 
exists does not necessarily imply that the e:xistence of states pre¬ 
ceded the existence of international law. It would be’ quite^ possible 
that primitive social groups developed into states simultaneously 
with the development of international law. The? fact that tribal law 
is, at least, not a later product than intertribal law* ’ allows such 
a conjecture. But even if the existence of states regally ])re’ceded 
the existence of international law, the historical relation between 
national and international legal orders does not preclude the logical 
relation which, it is maintained, exists between their reasons of 
validity. 

As long as there was no international law, the reason of the valid¬ 
ity of national law was not determined by international law. If 
international law does not exist, or is not presupposed to exist as a 
legal order obligating and authorizing the states, the principle of 
effectiveness is not a norm of positive law but only a hypothesis 
of juristic thinking. When, howev'er, an international law arose?— 
that is to say, when legal norms created by the cooperation of two 
or mon? states came into existence—and the principle of effective¬ 
ness became a part thereof, the national legal orders were brought 


Cf. supra, p. 8. 
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into that relationship to international law which is asserted by the 
monistic theory. 


5 . Conflicts between National and International Law 

International law and national law are not, so it is said, parts of 
one? normative system, bc'cause they can, and in fact do, contra¬ 
dict each other. When a state* enacts a statute which is contrary to 
some norm of international law, this statute may nevertheless be 
consid<Ted as valid. Simultaneously with the norm of national law, 
the norm of international law ri-mains valid. According to the critics 
of the monistic theory, tliis situation in\olves a logical contradic¬ 
tion. If it were a logical contradiction, they would undoubtedly be 
right in their concliisicMt that nati(Jiial and international law do not 
form one normative system. But the contradiction is only ax^parent. 

In case of a conflict Ix'tween an established norm of interna¬ 
tional law and a more recent statute of national law, the organs 
of the slal(' do not nc'cessarily hax t* to consider the statute as a valid 
norm. It is quite possible* that tlu* courts are empowered to refuse 
to ai)ply such a statute*, just as they are som(?times competent to 
refn.se to apply an uncon.stitutional statute. And the same holds 
true in case of a conflict lK*twec*n a statute and a subsequent treaty. 
It may be that under the constitution of tlie state* concerned, the 
treaty, and not tin* statute, has to bt* a]>plied.‘’ The question as to 

The rrciuli (’oustitutioii (Journal Otlhicly OctohiT 28, 1946) contains 
tlic followiiifr provisions: "Ahtici.i-: 26. Diplomatic treaties duly ratified and 
piihlislied shall havi* the force of law evc'ii when they are contrarv to internal 
French h^gislatioii; tliey shall require for their appli(‘ation no Ic'gislative acts 
otlier than th(»s<r n(»c‘(.’s.sar\' to eiisun* their ratification. Akticle 27. Treaties 
relative to int(Tnationai organization, peace treaties, commercial treaties, 
treaties that involve national finances, lre:itic*s relative to the personal status 
and property rights of French citizens abroad, and those that modify French 
intc^nial legislation, as well as tho.se that iiixolve thi‘ cession, t'xchange or addi¬ 
tion of territories .shall not heeome final until thi‘>' have been ratified by a 
legislative act. No cession, no exchange and no addition of territory shall he 
valid without the consent of the populations concerned. Ahticle 28. Sincx; 
diplomatic treaties duly ratifit*d and published have? supt^rior authority to that 
of French internal legislation, their provi.sions shall not be abrogated, modified 
or siispend(*d without previous fonnal denunciation through diplomatic chan¬ 
nels. When<»ver a treaty such as those nicaitioned in Article 27 is conecnied. 
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\vht?thcr in case of a conflict between national and international 
law the one or the other prevails can be decided only on the basis 
of the national law concerned; the* answer cannot be deduced from 
the relation which is assumed to exist betw^een international and 
national law. Since according to positive national law it is not 
excluded that in case of a conflict between this law and international 
law the former is to be considered as valid, we shall here assume 
that the state organs are bound to apply national law, even if it is 
contrary to international law.’*’ 

such doiiiinciatioii must he approved hy the National Assembly, except in the 
case of commercial treaties." Cf. also Article 25 of the Constitution of the Fed¬ 
eral Republic of Germany, quoted stupra, p. 195. 

^^7/1 MorUmsen v. Peters (Great Britain, High C^ourt of Ju-sticiary* of Scot¬ 
land, 1906, 8 Session Cases 93) the Court statc^d: "In this Court \vc have 
nothing to do with the c]uestion of whetluT tlie Legislature has or has not done 
what foreign powers may consider u usurj^ation in a ejuestion with them. 
Neither are w'e a tribunal sitting to decide whether an Act of the- Legislature 
is ultra vires as in contravention of generally acknowledged principles of inter¬ 
national law. For us an AvX of Parliament duly pas.sc?d by Lords and Commons 
and assented to by the King, is supreme, and wc? are bound to give cff(;c‘t to 
its terms." 

In TJw Zamora (supra, p. 237) the Judicial Committc^e of the Privy Council 
declared: "It cannot, of course, be disputed that a Prize Court, like any otht:r 
court, is bound by tin* legislative enactments of its ow'ii .sovereign state. A 
British Prize Court would certainly be bound by acts of tlu? imperial legislaturi:. 
But it is none the less true that if the imperial le?gislature passed an act the 
provisions of which were inconsistent with the law of nations, the Prize Court 
in giving eff<;ct to such provisions would no longer be administering inter¬ 
national law'. It would in the field covered by such provisions be dcpri\'ed of 
its proper function as a Prize Court. Even if the provisions of the; act were 
merely declaratory of the international law, the autliority of the court as an 
intt;rpreter of the law of nations would be thereby materially weakened for 
no one could say wlK'ther its decisions were based on a due consideration of 
international obligations, or on the binding nature of the act itself. The fact, 
howev<;r, that the Prize Courts in this country would be bound by acts of the 
imperial legislature affords no groiind for arguing that they arc bound by 
the executive orders of the King in Council. . . 

In the Georges Pinson Case (Annual Digest 1927-1928, Case No. 4) the 
French-Mexican Mixed Claims Commission (1928) held: National courts of 
justice, being an emanation of the sovereignty of each particular state, may 
indeed be (not, must necessarily be) obliged to enforce or aiiply municipal 
law, even when they consider the latter to cla.sh with international law; this 
depends upon the principles consecrated by the national public law of the 
state concerned. International tribunals, however, as organs of the law of 
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Ihe coiiilict bt^twcen an established uonn of international law 
and one of nalional law is a conflict bt*twccn a lnju;hcr and a lower 
norm. Such confliels occur within the national legal order willi- 
ont tlur unity of this order thereby being endangered. A so-called 
“unconstitutional statute” is a typical example. That a statute is 
“unconstitutional” docs not mean lliat it is null and void al) initio. 
It means only that if a coinpetcnt court asc(*rtains tliat a statute is 
not in eoufonnity with certain provisions of the constitution, the 
statute may be annulled cither only for the concrete case before the 

nations, must nciiloc-t rven tin* constitution ol a stati' in iavor of intcTiiatioiial 
law.-In the iln’co Hulp^urinn ^'Cotumnnities' Case the IVnnaiicnl Court of 
Inlcrna(if»nal Justice' (10 30) licld in an advisory o])inion tli.it “it is a generally 
a(‘c(‘ptcd priiui])K' ol intirnational law that in the relations hr*twc'‘n Cowfirs 
who arc contracting 1’artic.s to a 'JVeaty, the provisions of municipal law cannot 
prc\ ail over thosir ol the treaty.” (euhlications of tin* IVrinanciit Court ol 
Juslic(r, Series li. No. IT, ]>. 32) 

In 77/c OriT I'lit: To)) { 15 Federal Reporter, 2d Seri(\s 842) the Fnited 
St.ites District Court, D. Connecticut (.1925) stated: “There is one ground 
Olds' U]xm which a fedt'ral court may refu.st? to taiforce an act of Congress 
.111(1 that is when the act is held to In* unconstitutional. The act may contravene 
recogiii/.cd jirincipli's of iulernaliomil comity, hut that affords no more basis 
for judicial disK'gard of it than it does for exeeiilise disregard of it.” Cf. also 
CJnnifi Chi C/u uny, v. I'hc Kiny^ .vw/irw, p. 233f., infra, p. 433. 

In J'otiis ct III, V. United States el al. (Annual Digest 1941-1942, Ca.se No. 1) 
the United States District Court, Eastern District of Washington, 1941, hi4d that 
a treaty eonelnded June 9, 18.5.5, hetwec.'ii the I'nili.'d States and the Yakima 
Nation of Indians w;is .superseded hy an act of Congress (tlu* Selective? Training 
and Servi(.*e .Act of 1940). The court stated; “It has long been recognized that 
the Congress has the right and the power to repeal a treaty or any provision 
ther(.?c)f .... The rule is slated in Thomas v. Gay (1()9 U.S. 264, 18 S. Ct. 340, 
42 L, Ed. 740), as follows; ‘The effect of treaties and acts of Congress, when 
in eonlliet, is not settled hy the Conslilutioii. But tlu? (pu'stion is not involved 
in any douhl as to its pumper .solution. A treaty niav' supersede a prior act ol 
CongH'ss, and an act of Congress may superst^dt* a prior treaty.* That the rule 
appli(?s to Indian treaties as well as others was clearly determined in the 
Cherokee Tobacco Cases (11 Wallace 621, 20 L. Ed. 227).*’ 

In French National Railway Company t:. Chavannes t Annual Digest 1943- 
1945, Case No. 87), however, the Court of Appeal of Aix, France (1943), held 
with respect to tin* Convention of Rome of Novt.'inher 2-3, 1933, with which 
tin* French law of July 27, 1910, was in conflict: ‘"Fhe Conv(?ntion of Rome 
is an international treaty which binds the Slati'S ixirties to it until such time 
as they withdraw therefrom in the form and after th(? giving of the notice 
provided hy the Treaty il-self, and no one of tlu; High Contracting Parties can 
withdraw th(?n?froin of its own accord.” Cf. also In rc Rirra cl al. (Colombia, 
Supreme Court, 1944; Annual Dige.st 194-3-1945, Case No. 73.) 
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court, the latter being authorized not to apply the statute in this 
case, or for all possible cases, the court c.oneerued or a special court 
being authorized to put the statute out of force. Ihit as long as the 
statute is not annulled it remains \alid. The constitution must be 
iiiterpretc'd to provide that a statute enacted by the legislative 
organ is to be considered as valid as long as it is not annulled in the 
way prescribed by the constitution. Hence as long as it is not 
annulled there exists no logical contradiction between the constitu¬ 
tion and the so-called unconstitutional statute. That a lower norm, 
as one says, “does not correspond” to a higher norm, in reality means 
that the lower norm is created in such a way, or has such content, 
that, according to the higher norm, it may be abrogat(*d in another 
than the normal way; but, as long as thi‘ lo\^'er norm is not abro¬ 
gated, it remains a \’alid norm, and that, according to the higher 
norm. The meaning of the latter is to render possible this abroga¬ 
tion. 

The fact that a higher norm determines the creation or the con¬ 
tent of a lower norm, however, may signify only that the organ 
which created the lower norm “not corresponding” to the higher 
norm is liable to a personal sanction. Them the norm created by the 
responsible organ will not be abrogated. In both eases there is no 
logical contradiction b(*lvvc'en the higher norm and the* low'tT norm 
which doc's “not correspond” to the former. Ilk\galily of a norm 
means possibility of abrogating the norm or inflicting a sanction 
upon th(? norm-creating organ. 

The framing of a norm violating a higlier norm may be a delict 
to which the legal order attaches a sanction. From our earlier con¬ 
siderations, it is clear tliat the? oecurrenct* of a fact does not logically 
contradict the norm which makes it a delict. The delict is not in 
contradiction to law'; it is not a negation of law; it is a condition 
determined by law.’^* Thus there is no logical difficulty in acknowl¬ 
edging that valid legal norms may arise out of a delict. Th<» prin¬ 
ciple ex injuria jus non oritur may belong to a given positive legal 
order, but does not necessarily do so. In its general form, it is not 
a logical but a political postulate. The creation of a valid constitn- 


Cf. siijmif p. 7. 
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tion by rrvoliition or coup dctal is a clear proof of this. Th(‘ mak¬ 
ing of a certain norm may—according to a liighcr norm—be a delict 
and expose its author to a sanction, but the norm itself may—again 
according to the higluT norm—be valid, valid not only in th(‘ sense 
that it may remain valid as long as it is not annulled, but also in 
the sense* that it may not be voidable merely b(*cause of its origin 
in a delict. 

This is exactly tlie case in the relationship between international 
and national law. International law usually obligatc's a state to give 
its norms certain contents in the sense that if the state* ('iiacts norms 
with other contents, then the state* is liable to an international sanc¬ 
tion.’* A norm that, as one says, is enacted in “violation" of general 
international law remains valid even according to general inter¬ 
national law. CTcneral international law does not provide any pro- 
ct*dnr(‘ by which norms of national law that are “illegal" (from the 
standpoint of intc'rnational law) can be abolish(*d. Such a pro¬ 
cedure* may be established by particular intcTuational law or by 
national law. 

If the contents of norms of a national legal order are determined 
by international law, it is in an altcTiiative sense only. The* validity 
of norms with contents other than those prescribed is not excluded. 
Such norms are discriminated against only insofar as the act of 
making tlK*m is made an international delict. But neither the inter¬ 
national delict, consisting in the making of the norm, nor the norm 
itsc*lf, is in logical contradiction to international law, any more than 
the so-called unconstitutional statute is in logical contradiction to 
the constitution. And just as the validity of “unconstitutionar’ stat¬ 
utes does not, thc'iefore, affect the unity of the national legal order, 
so the validity of a national statute “violating*’ international law 
do(*s not affect the unity of the legal system comprising both. The 
(*xi)on(.*nts of the pluralistic theory arc thus mistaken when they 
think it possible to disprove the unity of national and international 
law by pointing at possible c*ontradiction.s between tht? two. 

This is tlu? nunining of the principle usually fonuulatcd in the statement 
that a state cannot invoke its national law to justify its violation of intiTiiational 
law. Cf. the case of the Treatment of Polidi Nationals. . . . supra, p. 195, 
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6. The Unity of National and International Law as a 
Postulate of Legal Theory 

a. The possible^ relationship between two systems of norms. Tlir 
unity of national and international law is an ('pist(‘mo]ogi(;al postu- 
lah‘. A jurist wlio accepts both as sets of valid norms must try to 
comprehend tliem as parts of one harmonious system. Tliis is a 
priori possilde in either of two different ways. Two sets of norms 
can be parts of one normativ e system because one, being an inferior 
order, derives its validitv' from the other, a superior order. The 
inferior order lias its relative basic norm, and that means—if it is a 
dynamic system—the basic determination of i(.s creation, in tlu' 
superior order. Or two sets of norms form oik.^ normative system 
because both, being two coordinate orders, derive* tlu'ir validity 
from one and the same third order, wliich, as a superior ordcT, 
determines not only the spheres but also the reason for their validitv', 
and that means—if it is a dynamic system—llu* creation of the two 
inferior orders. 

The procedure of creation and h(‘nce the reason of validity of an 
inferior order can be det(*rmined by a superior order directly or 
indirectly. The superior order can either itself determine the pro¬ 
cedure in which tlie norms of the inferior ordc'r are to be ereati*d, 
or merely empower an authorit>' to create norms for a certain 
sphere at its own discretion. The higher order is said to “delegate^' 
the lower order. Since the relative basic norm of the* inferior orders 
is part of the superior order, the inferior orders th(jms(*lvc‘s can 
be conceived of as partial orders within the superior as a total 
order. The basic norm of the superior order is the ultimate; reason 
of validity for all the norms, including tho.se of the inferior orders. 

The relationship of international and national law must corre¬ 
spond to one of these two t)'pes. International law can be superior 
to national law or vice versa; or international law can be coordi¬ 
nated with national law. Coordination presuj)poses a third order 
superior to both. Since there is no third order superior to both, they 
themselves must be in a relationship of superiority and inferiority. 
Entirely excluded is the possibility that they .should exist side by 
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side, one independent of the other, without being coordinated by 
a superior order. 

The pluralistic theory, which asserts this to be the case*, invokes 
the relationship between law and morality in support of its asser¬ 
tion. These two normative systems are, it is true, independent of 
one another insofar as each has its own basic norm. But the very 
relationship between law and morality sliows that two normative 
systems cannot be simultaneously considered as valid unless they 
are thought of as parts of a single system. 

b. The relationship bclwcen positive law and moraliUj, Let us 
consider the case of a conflict between a norm of jDOsitive law and 
a norm of morality. Positives law can, for instance, stipulate an obli¬ 
gation to render military service, which implies the duty to kill in 
war, whereas morality, that is to say, a certain moral order, uncon¬ 
ditionally forbids killing. Under such circumstances, the jurist would 
say that "‘morally, it may be forbidden to kill, but that is irrelevant 
Icigally.” From the point of view of positive law as a system of valid 
norfus, morality does not exist as such; or, in other words, morality 
does not count at all as a system of valid norms if positive law is 
considerc^d as such a system.*^ From this j)oiiit of \iew, there exists 
a duty to perform military service, no contrary duty. In the same 
way, the moralist would say that “legally, one may be under the 
obligation to render military service and kill in war, but that is 
morally irrelevant.” That is to say, law does not appear at all as a 
system of valid norms if we base our normative considerations on 
morality. From this point of view, there exists a duty to refuse mili- 

In The Antelope Case (cf. supra, p. 310) thn United Stales Supreme 
Court in examining the question as to whether slave trade w’as illegal, after 
having admitted that slave trade "is contrary to the law' of nature," declared; 
"Whatever may he the answ'cr of a moralist to this question, a jurist must search 
for its legal solution, in tho.se principles of action w'hich are sanctioned by the 
usages, the national acts, and the general assent, of that portion of the world 
of which he considers himself as a part, and to w^hose law the appeal is made. 
If we resort to this standard as the test of international law, the question, as 
has already been observed, is decided in favor of the legality of tJic trade. 
Both Europe and America embarked in it; and for nearly two centuries, it 
was carried on without opposition, and without censure. A jurist could not 
say, that a practice thus supported was illegal, and that those engaged in it 
might be punished, either personally, or by deprivation of property." 
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tary service, no contrary duty. Neither the jurist nor the moralist 
asserts that both normatixe systems are simultaneously valid. The 
jurist ignores morality as a system of valid norms, just as the moral¬ 
ist ignorc's positive? law as such a system. Neither from the one nor 
from the other point of view do there exist simultaneously two 
duties which contradict one anotluT. And there* is no third point 
of view. 

To ct)nsid(T law and morality from one and the saiiK* point of 
view as simultaneously valid orders is possible only if one order is 
thought of as “delegating'’ the other. Positive law frequently refers 
to a certain system of morality, at least to regulate certain particular 
human relations; and many systems of morality acknowledge—with 
more or less exteiisiv(' reservations—existing positive* law. The 
delegated part of morality is part of positive law, and th(* delegat(*d 
part of law is part of morality. To consider law and morality from 
OIK* and the same point of view as valid orders, or, what amounts 
to the same thing, to ac?c(‘pt law and morality as simultaneously 
valid systems. m(‘ans to assume the existence of a single system 
comprehending both. 

All quest for scientific knowledge is motivated by an endeavor 
to find imily in the apparent multiplicity of plu’nomena. Thus it 
becomes the task of science to describe? its object in a system of con¬ 
sistent statc?m('nts, that is, statements not contradicting each other. 
That is true also for the sciences of law and morality, sciences 
whose objects are norms. C^ontradiclions are also banned within the 
.sphere of these sciences. Just as it Ls logically impossible to assert 
both “A is” and “A is not,” so it is logically impossibk* to assert 
both “A ought to b( ” and “A ought not to b(‘.” What is v'alid can 
be described only in phrases like “You ought to . . . ”. It is in such 
terms that the jurist describes the system of supposedly valid legal 
norms, and the moralist describes the system of supposedly valid 
moral norms. Two norms which by their significance contradict 
and hence logically exclude each other cannot be assumed to be 
simultaneously valid. It is one of the main tasks of the jurist to give 
a consistent presentation of the material with which he deals. Since 
the material is presented in linguistic expressions, it is a priori pos¬ 
sible that it may contain contradictions. The specific function of 
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juristic interpretation is to eliminate these contradictions by sliovv- 
ing that they are merely sham contradictions. It is by juristic inter¬ 
pretation that the legal material is transformed into a legal system. 

c. Collision of duties. Against our thesis that two contradictory 
norms cannot both be valid, one might argue that, after all, there are 
such things as collisions of duties. Our answer is that terms like 
“norm” and “duty” are (‘{piivocal. On the one hand, they have a 
significance that can be (\\j)resscd only by means of an ought-state- 
mc'iit (the primary sense). On the other hand, they an; also used 
to designate' a fact which can be described by an is-stateinent (tlic? 
secondary sense), the ])sychoIogical fact that an individual has 
the idea of a norm, that he believes himself to be bound by a duty 
(ill the primary sen.se), and that this idea or this belief (norm or 
duty in the secondary sense) disposes him to follow a certain line 
ol conduct. It is possible that the same indix idual at the same time 
has the idea of two norms, that he belic\('s himself bound by two 
duties which contradict and lienee logically exclude each other: 
tlie idea of a norm of positive law, for instance, which obligates 
him to render military service, and the idea of a norm of morality 
which obligatc's him to refuse to render military service. The state¬ 
ment describing this psychological fact, however, is no more con¬ 
tradictory than, for instance, the statement that two opposite forces 
work at the same point. A logical contradiction is always a relation 
between the meaning of judgments or statements, never a relation 
betwt;en facts. The conc('pt of a so-called conflict of norms or colli¬ 
sion of dutic\s means the psychological fact of an individuars being 
under the influence of two ideas which motivate him in op^msite 
directions; it does not mean the simultaneous validity of two norms 
which contradict one another. 

d. NorinativiUj and facluality. The failure to distinguish between 
the two senses of words like* “norm” and “duty” is the main reason 
why one does not realize that two sets of \ alid norms must always 
be parts of one single system. If the word “norm” is used (in its 
secondary sense) to c'xpress the fact that individuals have the idea 
of norms, that individuals believe themselves bound by norms and 
are motivated by such ideas, if the term “norm” means an “is,” not 
an “ought,” then it is possible to assert that there exist norms which 
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contradict each other, and to assert that there "exist” side by side 
complexes of norms which arc not parts of one and the same sys¬ 
tem of norms. But the norms of which these statements speak are 
an object of jxsychology and sociology, not of juristic theory. The 
latter is not concerned with what ideas and beliefs people actually 
have, for instance, with regard to military service, but with the 
question w4iether or not people legally ought to perform—are 
obliged to perform—military service, that is, with norms in the 
primary sense. A sociologist or psychologist may observe that some 
people believe themselves to be obliged, that others believe the 
opposite, and that some oscillate between the two views. A sociolo¬ 
gist or psychologist sees only the factual, not the normative aspect 
of law and morality. He conceives of law^ and morality as a complex 
of facts, not as a system of valid norms. He cannot, therefore, fur¬ 
nish any answer to the question whether one ought to render mili¬ 
tary service. That question can be answered only by the jurist or 
the moralist who considers law or morality as a system of valid 
norms, which he describes by propositions about w'hat men oiiglit 
to do, and not by statements about what men actually do, or 
actually believe they ought to do. It is the point of view of norma- 
tivity, not that of factuality. 

7 . Primacij of National Law or Primacy of International 
Lata 

a. National and international personality of the State. It is the 
law as a system of valid norms, not the law as a complex of facts, 
to which must be referred all that has been said here about the 
necessity of comprehending national and international law as ele¬ 
ments of one universal system. This tendency toward establishing 
unity in the plurality of legal norms is immanent in all juristic 
thinking. And this tendency prevails even in the theory of those who 
advocate the pluralistic construction. Usually, they do not deny that 
the state is a subject of international law as well as of its own na¬ 
tional law. A legal personality is constituted by a legal order; it 
exists only as constituted by a legal order. If, then, there were no 
unifying relation between international and national law, the state, 
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in its capacity as person of international law, would have to be an 
entity totally s(‘parate from the state in its capacity as person of 
national law. I'rom the juristic point of \ iew, there would then exist 
two different states under the same name, two Frances, two United 
State's, and so on—a France of national law, and a France of inter¬ 
national law, and so on. This absurd consequence is not acce'pted 
by the pluralists. 

Sr)inetimes, it is true, the pluralists assert that tla* international 
and the national pt'rsonality of the state are distinct.*-' But they 
mean only that oik' and the same state has both an international 
and a national personality, just as a human being has both a moral 
and a juristic one. It has never been disputed that it is the same 
Mexico that concludes a tn.'Uty with another state in the sphere of 
international law, and that executes this treaty in the sphere of 
national law. Take', for in.staiic<\ a treaty by which one state is 
obliged to naturalize citizens of another state only on th(' condition 
that they b(‘ relc'ased from their nationality by the other state. Ihen 
it is obviously tlu' same state that, as a subject of international law, 
has eoneliided the treaty and, as a subject of national law, enacts a 
statute by which ac([uisition and loss of nationality are regulated 
according to the treaty. It is possible to say that a human being has 
both a legal and a moral personality, and that these personalities, 
as two diff(T('nt (jualitics of the same human being, are not identi¬ 
cal. For the human being is a biologicophysiological unit, and as 
such the substratum of these two different personalities. That the 
same human being "has both a Ic'gal and a moral personality” is 
a metaphorical way of I'xpressing the fact that the behavior of 
the same human lieing—as a certain biologicophysiological unit— 
is siibjetrt both to legal and to moral norms. 

But the state is no biologicophysiological unit, not even a .socio¬ 
logical one.-*’ The relation between state and law is radically differ¬ 
ent from that betw^('en individual and law if th(' state is conceived 

*'•' Uioiiisio Anzilotti, Cours de droit inicrnutional (1929), pp. 54, 405. This 
author is a consistent advocate of the pluralistic* theory. I'licrc’forc' lie says, 
speaking of the* tc^nn “.state*’*: "The term ‘State';* signifying . . . the suhjcc't 
of a national legal ordc'r, dclcrinirK?s a .subject entiredy different from the State 
as the subjec t of international law.” 

Cf. supra, iip. lOOif. 
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of as a social order. If the state is conceived of as an acting person 
or as a subject of obligations, responsibilities, and rights, the state¬ 
ment that law regulates the behavior of the state means that law 
regulates the behavior of individuals in their capacity as organs of 
the law or, what amounts to the same, as organs of a community 
constituted by the hw. If, however, llie state is conceived of as a 
social order, it is not, like human individuals, an object of legal 
regulation, but is the legal regulation itsc'lf, a specific legal order. 
The state is belie\ed to be an object of n'gulatioii only because the 
anthropomorphic personification of this order leads us first to liken 
it to a human individual and then to mistake it for a superhuman 
individual. 

This inadmissible hypostatization is the source of the belief that 
the state, as w-ell as an individual, can have two personaliti(‘S. If 
th(' state is not—as is a human being—the object of legal regulation, 
but this r(\gulation itself, a legal order, then the identity of the 
state is tin* identity of a l(*gal order. The pluralists do not deny 
the identity of the state as the common substratum of its personality 
of international as w-i*ll as national law’. I'hey cannot deny tliat it is 
the same state that, for instance, according to international law, 
is obliged to declare w'ar before the commencemcnl of hostilities 
against another state, and that, according to its constitution, actually 
issues a declaration of w'ar. But if they have to dc\scrib(' th(‘ legal 
reality without the aid of an anthropomorphic personification, they 
have to admit that the identity of the state is not the identity of a 
substratum different from the order regulating it, but is, instead, 
the identity of the order regulating the* behavior of individuals in 
their capacity as organs of this order. The identity of the state as 
subject of international law and as su1)ject of national law means 
that, finally, the international k^gal order obligating and authorizing 
the state, and the national legal order determining the individuals 
who, as organs of the state, execute its international duties and 
exercise its international rights, form one and the same universal 
legal order. 

b. Transformation of international into national law. If one 
assumes that national and international law arc disconnected sys¬ 
tems of norms, then one must also assume that norms of inter- 
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national law cannot he directly applied by the organs of a slate, 
and that the latter, especially the courts, can apply directly only 
norms of national law. If a norm nf international law—for instance, 
an international treaty—is to 1 k‘ applied by the courts of a state, 
the norm, according to tliis vi(‘w, first has tf) be transformed into 
national law by a le gislative act creating a statute or an ordinance 
having the* same content as the treaty.-* This consequence of tlie 
pluralistic tlu'ory doe's not tally with the actual content of positive 
law. As ])ointed out, international law ne*eds transformation into 
national lavv*^ only when the constitution of the slate requires such 
transformation. 

Hence the question vvhc'tlu'r a transformation of international law 
into national law is necessary can be ansvv'cred only by an analysis 
ol positive national law. not by a doctrine' of the nature of inter¬ 
national or national law or of their mutual relations. By deducing 
the general necessity of transformation from tlic* alleged inde- 
pcndcMice of national from international lavw tlu' pluralistic theory 
comes into conlliet with i)ositiv(‘ law and thus provt's its inade- 
ciuacy. 

v. Onhj one national le^al order as system of valid norins. If the 
l)luralists were c’onsisteiit, if they n'ally considered national and 
international law, like law and morality, as two differt'ut and mutu¬ 
ally independent orders, they would have to desist from considcTing 
both international and national law as systems of simultaneously 
valid norms. Just as the jurist ignores morality,-- the moralist huv, 
so the international jurist would Jiave to ignore national law, and 
the national jurist international law. A thc'orist of international law' 
would have to accept national law, a tlieorisl of national law, con¬ 
versely, intc'rnational law, only as a fact, not as a systi'in of valid 
norms. TIk' exponents of the jduralistic theory, howevcT, regard 
national and international law as two systi'ins of norms which arc 
valid simnltaneously, and they have to do so, since the international 
legal order is meaningless without the national legal order, and 
the legal existence of the .state cannot be* understood w'ithout 

As to transforniiilioii in gfiuTiil, ef. xupra, pp. 191ft., as to transformation of 
eonvention.'il international law into national law, cf. supra, pp. 351ft. 

c;t. supra, pp. 12511. 
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taking into consideration the international law determining this 
existence. 

Should one decide to consider national law as alone valid, one 
would have to choose one national order as the only system of 
valid norms. What has been said of the relationship between inter¬ 
national and national law holds also concerning the relationship 
between the various national legal orders. Validity can be simul¬ 
taneously predicated of two national legal orders only if they are 
thought of as forming one single system. International law is the 
only legal order that could establish such a connection between 
them. If national and interiiationul law are disconnected, the 
various national legal orders, therefore, must also be disconnected. 
A theorist adhering to the pluralistic view thus would have to 
pronounce one national k'gal order—for instance that of his own 
state—as the only valid legal order. 

To recognize the social order of one’s own group as being the 
only true “law” is a typically primitive \'iew, comparable to the 
view that only the mcmbcTs of ones own group are true human 
beings. In (he language of sonu* primiti\e tribes, the t(Tm dt‘sig- 
natiiig “hutTia]i being” is the same as that by which the* members 
of the tribe d(\signa(e themselves, in contradistinction to members 
of other tribes. Originally, the ancient Greeks considered only then'r 
own polis as a legal community, dismissing all foreigners as out¬ 
lawed barbarians. Evem today, one is inclined not to accept the 
social order of another community as “law” in the full sense of thci 
word, especially when the order embodies political principles 
different from ones own. 

d. The recognition of internaiional law. Since, on the one hand, 
the validity of national law is considered to be a matter of course, 
and, on the other hand, it is hardly possible to deny outright the 
validity of international law, the pluralists have recourse to a 
hypothesis by wliich they—unintentionally—nullify the mutual 
independence of national and international law that they wish to 
uphold. By this hypf)thesis, they also establish a normative relation¬ 
ship between the various national legal orders and thus reopen the 
possibility of considering both the international and all the national 
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legal orders as systems of valid norms. We refer to the well-known 
statement that international law is valid for a stat(^ only if it is 
“recognizt'd” by the state.-* 

This is, as pointed oiit,-^ by no means a rule of positive' inter¬ 
national law. Positive international law does not make its validity 
for a state dependent upon recognition by this state. When a new 
state comes into existence, this state, according to international 
law, immediately receives all obligations imposcul and all rights 
conferred upon a state by this legal order, independently of 
whether or not the stale r(?cognizes international law. According 
to international law itself, it is not necessary to prove that a state 
has consented to a norm of general international law in order to 
be able to assert tljat, in a conen^te case, this state has violat'd an 
obligation, or another state has infringed upon the former’s right, 
stipulated by the norm in qiK'stion. A norm of international law 
which makes its own validity for th(' stale? dependent upon its 
recognition by the state is logically impossible because the validity 
of such a norm pr(\supposes a validity c)f the international law' in¬ 
dependent of its recognition. 

A different question is whether the Ic'gal existence of a state 
is dependent upon recognition by otluT states. This question has 
been answered in the affirmativ’c in a previous chapter.-’ Some 
authors assume that rc'cognition of intirniational law by the state 
to he recognized is an essential condition of its recognition as a 

-■■In The Over The Top (supra, p. 421) tlic' Court staled: “International 
pnietiee is law only in so far as we adopt it, and like all eoininon or stulutt' 
law it bends to the will of the Congrc'ss.” In C/it/ng Chi Cheung v. The Kitip, 
(cf. supra, p. 283) the Judicial Committee of the Privy Council (1939) stated: 
“It must b(! always nMnembered that, so far, at any rate, as the Courts of this 
country arc eonecnied, inteniational law has no validity save in so far as its 
principles arc acc:cpted and adopted !)>’ our own. domestic law. Then* is no 
external power that imposes its rules upon our own code of substantive law or 
procedure. The Courts acknowledge th<j existence of a body of rules which 
nations accept amongst thein.sclves. On any judicial issue they se<?k to ascertain 
what the relevant rule is, and, having found it, they wall treat it as incorporated 
into the domestic law, so far as it is not inconsistent with rules enacted by 
stiitutcs or finally declared by their tribunals.” 

Cf. supra, p. 154. 

2"' Cf. supra, pp. 264ff. 
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state. However, as pointed out, international law itself does not, 
and eaiinot, pr(\seribe its recognition on tlie part of the states as 
a condition for its validity for the states. International law only 
makes its application to the relation l)C'tv^■een two cominnnities 
dependent on the fact that they mutually rc'cognizc' oiu' another as 
states. It is positi\e international law itself that gives the' rc'cog- 
nition of one state by anothcT its characteristic l(\gal ('fleets. Thus, 
mutual rc'cognition of eornnuinities as slates presupposc's the 
validity of international law. 

The recognition of a coinnuinity as a slate is an ac't pr(n ided by 
positiN'e inti^rnalional law. The recognition of intt'rnational law by 
a state—as a recognition (^f its validity for tliat state'—is not, and 
cannot V)e, provided by inUTiiational law. Ihit if the legal inh'r- 
pretation of .social relations starts from a d('finit(' national legal 
ordc'r, intc'rnational law can be conccivc'd of as a systc'iu of valid 
legal norms only if the national legal ordc'r, which is tiie starting 
point of this interpretation, delegates international law’, anck lu'nee, 
international law is part of this national law; just as moral norms can 
be consider(‘d as valid from the jioint of \ iew of a definite national 
law (7nly if they are dc'K^gated by this law^ and, Ikmicc', form part of 
this law, although no moral order makes its validity dependent on 
delegation by a legal order. This is the true? mc'aning of the' thesis 
advocated by the follow^ers of the pluralistic doctrine; international 
law is v’alid for a state only if it is recognized by that state. “Hccog- 
nition of international law by a state*' is tlu* figurative c.\pr('ssion of 
“dc'legation of international law by a national law.*’ Such recog¬ 
nition—according to the doctrine of the pluralists—may be per¬ 
formed tacitly or exjiressly. A tacit n'cognition of international law 
by a stat(j is assumed if it is evidenced by conclusive actions on the 
part of the state, such as sending and receiving diplomatic agents, 
entering into international agreememts, and the like*. Then^ is an 
express recognition of international law by a state if the law of 
that state contains a provision to the effect that the international 
law^ is to be considered as part of the national law concerned, or 
that the law-applying organs, especially the courts, are also bound 
to apply international law according to its inherent meaning. As 
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a inaltiT of fact, laws of some slates contain provisions of lliis 
kiiid.-^*' 

e. Primacy of national or primary iff internalional law. The 
assumption tliat inl(Tnational law is valid for a state only if it is 
recognized hy that stale refers to international law as it actually 
exists. As to the content of international law, it remains exactly the 
same wljcther its validity for a definite state is assumed to dep(*nd 
or not to depend on its recognition by that state*. The assumption 
that international law is valid for a state only if it is recogniz(*d 
by th(‘ State rc’fers to the reason of validity of international law. 
'File meaning of this assumption is that inltTnational law is valid 
for the same* hmsou that national law of the stale is valid, that is to 
say, that tin* reason of validity of international law is the basic 
norm of th(‘ law of the state, i.(\, \hc basic norm of the national 
h-'gal order. Expressed in the usual language of prisonificatioii, 
the ‘‘vvilF’ of the state, which is the reason for the validit)’ of its 
national law, is also the r(*ason for the validity of internalional law. 
If int(Tnalional law is valid for a stale, it is valid because the state 
so wills, and this “will” of the state is manifested in its tacit or 
exj)ress recognition of international law. by such recognition the 
stale makes international law part of its own law. Tin’s doctrine 
prevails in .•Vnglo-Saxon jurisprudence."' 

('f. Artit l(’ 2.5 of iho Cloiistitiition of llic Federal Kepiihlie of (iennaiiy, 
supra, p. iy.5. Soiiietiines onb eonventionai iiilernalioiial law, tlwit is. iVie law 
en.-ated hy tn-aties to whieli the statt* is a contracting party, is deltgaleil by 
the law (»f that slate. Thus, for instance. Article NT of the* United Stale's Con¬ 
stitution, (|uotcd supra, p. ‘55;5, Cf. also tht* i)rovisions of Articles 2(>-2.S of the? 
Fn'ucli Constitution, supra, j). lin. 

In Ttir Paipictc llabana (Ihiited State's, Supreme Court, 1.900, 17.5 U.S. 
077) the Court .stated; “Intc’ni.itional law is part of our law', and must be 
ascertainc'd and administered hy the' courts of justice* of appropriate jurisdic tion, 
as often as quo.stioiis of right dc'pc'nding upon it are duly prc'sented for their 
determination.” In West Rami Central Gold Miuiuf^ Co., Ltd. v. The Kiiif^ 
{supra, p. “>1.5) the Court declared with rc'spect to this prineiide: “It is ciiiite 
true that whatc'vcT has rcvca'ved the. common consc'iit of eivili/.c^l nations must 
have' rc’c'civc'd the assent ol our eoiiiitr\', and that to which we have as.si'iited 
along with other nations in genc'ral may ])roperly be eallc'd intc'rnational law, 
and as such w'ill be acknowU'dgc'd and ap])liccl by our munici))al tribunals 
wh(;n legitimate occasion arises for lho.se tribunals to decide cjuestions to w'hicb 
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The doctrine that international law is valid as part of national 
law seems to be inevitable where the national law contains an ex¬ 
press provision to the effect that international law shall be applied 
by the competent origans of the state, as the above-mentioned con¬ 
stitutions of the United States, of Germany, and of France. Ihit 
this is not the case. If the legal interpretation of the social rela¬ 
tions does not start from a dc^finite national law, but from inter¬ 
national law—and nothing in the content of the one or the oth('r 
can prevent the jurist from taking as the starting point of his 
construction eitlu'r the one or the other—the assumption tlial the 
int('rnational legal order is valid only if delegated by a national 
legal ordiT (an assumption which is not and cannot bc' based 
on a provision of positive international law) is superfluous, "riieii 
the question is whetluT the organs of the state can apply intc'r- 
national law only if it is transformed into national law, or also 
without such transformation. The answer to this question dc*- 
pends, as x^ointed out,-" on the content of the national legal order. 
If the lattcT contains a provision to the effect that international law 
shall b(' api)lied by the competent organs of the states, such as the 
above-mentioned x)r()\'isioiis of the American, French, and German 
constitutions, this provision must be interprc*ted, not as a recog¬ 
nition of international law by the state (or a delegation of intcT- 
national law by national law), but as a transfonnatifai, a general 
transformation of international into national law. Such liansfc^r- 
mation, as pointed out, is necessary if the constitution authorizes 
the organs of the state to ai)i)ly only national law\ But the validity- 

doctrines of international law may be? nJevant. But any doctrine so invoked 
must be one really accepted as binding h<?twe(?n nations, and the inteniationul 
law sought to be applied must, like anything else, be proved by satisf:iclor>’ 
evidence, w-liich must shew, either that the particular proposition put forward 
has been recognized and acted upon by our own i:ountry, or that it is of such 
a nature, and has been so wid(‘ly and generally acceptcul, that it can hardly 
be siij^posed that any civilized State would repudiate it. . . . that the law of 
nations forms part of the law of England, ought not to bc construcKl so as to 
include as part of the law of England opinions of lext-writ(‘rs upon a (pic\stion 
as to which there is no cvidencti that Great Britain has ever assented, and a 
fortiori if they are contrary to the principles of her laws as declared by her 
Courts.’* 

Cf. supra, p. 195. 
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of international law, if the legal interpretation starts from inter¬ 
national and not from national law, is independent of its appli¬ 
cability by the organs of the; stale. If the organs of the slate 
do not apply it because they are not authorized by national 
law to do so, the state is, under the valid international law, 
responsible for such violation of the law. If llie starting point 
of the lc‘gal construction is a definite national legal order—or, 
as it is usual to say, the law of a definite state—and hence inter¬ 
national law is valid only as part of ihe law of that state, then 
a violation of international law by tliat state is possible only if the 
state has recognized international law. But, practically, there is 
no differtaice in this respect betwe^en the interi)retation by those 
w'ho start from the international and those? who start from the 
natif)nal law. For the latter actually assume that all states—at least 
tacitly by entering into intc'rnational relations—ha\'e recognized 
international law. 

Jf, as in this treatise, the legal construction proceeds from inter¬ 
national law as a valid legal order, the reason of \'alidity of inter¬ 
national law cannot be found in tlu' ‘will” of the state for which 
international law claims to be valid. The reason of validity of inter¬ 
national law is its own basic norm, as formulated in a previous 
connection. On the other hand, the reason for the validity of the 
national legal ord(?rs can be found in the international legal order.--' 
According to these two different ways of approaching the law— 
the national as well as the international law—two different view^s of 
the relationship betw^een the two orders must be accepted. If we 
start from the international legal order, then the national legal 
orders are dtJegated by, and in this .s<?nse are inferior to, the inter¬ 
national legal order, which is to be considered as superior to the 
national legal orders and forms, together wnth them, one universal 
legal system. If w^e start from a definite national legal order, inter¬ 
national law must be delegated by national law in order to be 
conceived of as a valid legal order; then international law is not 
considered as superior to national law' but as forming part of na¬ 
tional law. If international law is considered as part of national 


Cf. suproy pp. 4()8ff. 
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law, it is neci‘ssary, as pointed out,'*" to distinguisli between na¬ 
tional law in a wider s('ns(' of the term—comprising, as part of it, 
intt'riiational law—and national law in a narrower—in ils siieeific 
—sense, not comprising international law. Then* is no Jollowc'r of 
the doctrine of tlu' supremacy of national law, who does not diQer- 
entiate between national and inlt'rnational law, altliough he declares 
international law as part of national law and consc'qnenlly as na¬ 
tional law. That inti'niational law is considered to be valid only as 
part of national law means that the unit\ of the two is established 
by this approach, loo. To guarantee this unity is, in fact, the essen¬ 
tial purpose of th(‘ doctrine which considers international law as 
valid for a state only if n^cognizc^d by that state, but at the same 
time assumes that all states ha\e, at least tacitly, revognized inter¬ 
national law. The dilh'renc(' })et\veen the two approacluvs consists 
only in that the one presnppos(\s th(' primacy of international law 
over national law, the otluT, th(^ primacy of national over inter¬ 
national law. But both Ijave a monistic character, and do not differ 
as to the content of international law; they diffcT only as to tlu' 
reason of validity of international and of national law. 

8, Sovereignty 

a. Sovereignty as a (puility of a normative order. The most ini- 
ix)rtant coiisecpience of the theory which assumes the primacy of 
naticjiial law is that the national legal order which is thc^ starting 
point of the whole construction can be considered as th(‘ supreme 
authority and hence as sovereign in the original sense of the term 
“sovereignty”. l^^)r the national legal ordcT is presupposed to be the 
supreme order, above which no other legal order exists. This is 
also the final result of the pluralistic theory which, since it is not 
able to maintain its thesis tliat inlernational law and national law 
are valid independently of each other, turns into a monistic doc¬ 
trine. Its followers refuse to consider international law as a legal 
order abov^e th(; national legal orders. lienee in dealing with inter¬ 
national law as a valid legal order, thciy must assume tliat inter- 

Cf. supra, p. 206. 

Cf. supra, pp. 225, 315f., 348. 
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national law Is valid for a state only if recognized by this state, or, 
what amounts to llie saint?, recognized in the national law of this 
slate. That means that they accept the doctrine of the supremacy 
of national over international law. By assuming the supremacy of 
national o\(t international law, or, what amounts to the same, 
by assuming that intcTiiational law is valid only as part of national 
law, they abandon the dualism of national and international law, 
and hence juristic jduralism. We may, thcTcfore, eonj(‘eture that 
the r(‘al puri)ose of the pluralistic doctrine is not so much to assert 
the mutual indi'pcaidence of national and international law, but 
rather to maintain the idea that national law, and tliat means a 
definite national l(\gal order, is not subordinated to international 
law and hence may he considered to be the' supreme legal authority. 

Insofar as by the term “stale” a social order, especially a national 
legal order, is understood, the idea tliat the national legal order 
is the supreme legal authority may be expressed in the* statement 
that the state is sovereign. This is the usual way to speak ol sover- 
(‘igiit)'. But if the state as jiiristk? person is in question—the state 
as subject of national or international obligations, responsibilities, 
and rights—then the state cannot be consider(*d as sov ereign in tlie 
sense of supreme authority. For the state as subject of obligations, 
n\spon.sibilities, and rights must always be considered as subjected 
to a legal order—national or international—which impostJS or con¬ 
fers upon the .state, and that means upon individuals in their capac¬ 
ity as organs or members of the legal community, the obligations, 
responsibilities, and rights conceria'd. As siibject('d to a legal order, 
(wen to its own, i.c., the national legal order, th(' state cannot be con¬ 
sidered as a supreme legal authority. The usual argument that the 
state can ahvays change its ow'ii huv anil hence stands “above” its 
law is utterly wrong. Th(> .statement that the state can change its law 
means only that individuals determined by the law can change the 
law in a jn'oeedure likewise determined by the law. Thcsi? indi¬ 
viduals in changing the law are completely subjt'ctcd to the huv 
and stand in no way above it. Whether international law is con¬ 
sidered to be sui)erior to national law% or part of national law-, the 
state as juristic person cannot be considered as sovereign. As sub¬ 
ject of the law, the state—and that means the individual acting in 
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his capacity as organ of the legal community—cannot be a supreme 
authority because it is no “authority” at all. 

“Authority” is usually defined as the right or power to issue 
obligating commands. The actual power of forcing others to a cer¬ 
tain behavior does not suffice to constitute an authority. The indi¬ 
vidual who is or has the authority must have received the right or 
power to issue obligating commands, so that other individuals 
are obliged to obey. Such a right or power can be conferred upon 
an individual only by a normative order. Authority is thus originally 
the characteristic of a normative order. As pointed out in a previous 
connection/’" only a normative order can be “sovereign,” that is to 
say, a supreme authority, the ultimate reason for the validity of 
norms which one individual is authorized to issue as “commands*' 
and other individuals are obliged to obey. Physical power, a mere 
natural phenomenon, can ne\er be “sovereign” in the proper sense 
of the word. As attributed to physical power, “sovereignty” could 
only mean something like the proi)erty of being a first cause, a 
prima causa. But the idea of a prima causa is a contradiction in 
te?rms. If, according to the principle of causality, every phenomenon 
has to be considered as tluj effect of a cause, every plienoinenon 
which is considered to be the cause of an effect must be considered 
to be at the same time the effect of another cause. In the infinite 
chain of causes and effects, that is to say, within natural reality, 
there cannot be a first cause, and, therefore, no sover(?ignty. 

The state in its capacity as legal authority must be identical 
with the national legal order. That the state is sovereign means 
that the national legal order is an order above which there is 
no higher order. Th(? only order that could be assumed to be 
superior to the national legal order is the international legal order. 
The question whethcT the state is sovenu’gn or not thus coincides 
with the question w'hether or not international law is supposed to 
be an order superior to national law. 

That an order is “superior” to another order is, as we have pointed 
out,'*^ a figurative expression. It means that we derive the reason 
of validity of one order from another order which, therefore, is 

'"*2 Cf. siipruy p. 109. 

33 Cf. supra, pp. 102ff., 424f. 
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supposed to be (lie superior order. That an order is a supreme order 
moans that we do not derive its n'ason of validity from another as 
a superior order. The problem of th<^ sovereignty of the state is 
not the problem wheth(*r a natural object does or does not have a 
given proj)erty. Tt cannot be* answered in the same way as, for 
instance, a qiK'stion concerning tlie specific weight of a metal, that 
is to say, by observation of natural reality. The answer to the ques¬ 
tion as to wlu'tluT the staU' as a legal order is or is not sovc'reign, 
that is to say, the siiprenu' legal authority, is not a statement about 
a fact; it is an assumption made by the one who interprets the legal 
phc'iiomena. The result of our analysis was that international law, 
through its ]irinciplc of ejffectiveness, determines the sphere and 
rf'ason of ^'alid^ty of national law; and thus the superiority of inter¬ 
national law to national law seems to be imposed by the content 
of ihe law itself. But inteniatioiial law determines the sphere and 
reason of validity of national law only if international law is siip- 
pos('d to be valid; and our analysis proc(‘eded from the as.sump- 
tion that international law is a valid legal order. Howexer, from the 
point of view of the nx'ognition theory which starts from national 
law as a valid l(\gal order, international law is valid only if recog- 
ni/(»d by the state or, what amounts to the same, if international 
law is delegated by the* law of the stati\ i.e., the national legal order. 
After the state has recognized international law and international 
law thus becomes part of national law, international law, by its 
very cfMitent, determines the sphere of validity of the national legal 
order. But since this result is brought about only by recognition 
of international law on the part of the state, international law deter¬ 
mines only, as part of national law in the wider sense, the .sphere 
of validity of the national law in a narrower, the specific, sense of 
the term. That is to say, national law determines, i.e., limits the 
si)here of validity of those of its norms which form the national 
law in a narrower sense. Since international law is .supposed to be 
valid only as part of national law, it has its reason of validity in 
national law. Hence, according to this \'iew, the basic norm of the 
national legal orde r is (he alxsolute supreme source of the validity 
of all law, so that the state as a h^gal order can be conceived of 
as sovereign, i.e., as the supreme legal authority. 
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If it is aclinilted that sovereignty of the state* means only that 
the state as a legal order is the siiimmie legal authority, then sov¬ 
ereignty is not a fact which can or cannot he* ()hse'rve*el and asce*r- 
taine*d. The state neither “is’’ nor “is ne>t“ sove'reign in the sense 
that a body “is” or “is not” lu'avier tlian another. The state can 
only be x)resnppose‘d to be e)r ne)t to be s()\'ereign; and this pre*- 
snpposition de*pends upon oiir approach to the legal phe'noinena. 
If the le'gal cemstrnction—as in this treatise*—])roce*eels from int(*r- 
national law as a \ aliel order, which implie*s the primae^y of this law 
()\’er national law, then tlu* state as a national legal order “is not” sov ¬ 
ereign in the sense of being the* supre^me* legal authority. The‘n the 
state* as a national legal order can be sovereign only in the re’lative* 
sense that no other orde^r lait the international l(‘gal order is superior 
to the national le*gal order, so that the state* as the* national legal 
orele*r is suhjeel(*d diivctly to the international legal order (»nly.-‘ 
If, on the other hand, the le\gal construction proce*eds from a national 
legal emler, which implie's the primacy of national law, th(*M the 
state as a national legal orde*r “i.s” senereign in the* original absolute 
sense of the te*rm, being superior te) any ()the*r l(‘gal orde*r, inc,‘lvid“ 
ing international law which, by elelegation, be'come’s part of national 
law. 

b. Sovereignitj as exclusive qiialitij of one legal order onhj. If tlu* 
phenomena of law are interpreted from the point of view of the 
jirimacy of national law, one national legal eirde*r only can be con¬ 
ceived of as so\ ereign. Only that national legal order can be i)re*- 
snppexsed to be sovereign which is the starting point of the whole 
construction. The necessary relationshii) between this order and 
the other national legal orders can be established only by inter¬ 
national law, and only if it is admitt(*d that international law deter¬ 
mines the spheres of validity of the national legal orders. How(W'ct, 
according to this view, international law is valid only if delegated 
by national law, or, what amounts to the same, is rccogniz(;d by the 
state, which is sovereign because the international legal order is 
considered as part of the national legal order. Since the other 
national legal orders derive their validity from international law, 
they have to bc^ considered as inferior to that national legal 
Cf. supra, pp. llOff., 1 M. 
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orKt which first is, and which, therefore, alone can Ix^ presuj')- 
posecl to be, sovereign. This national legal order, through the 
inccliinn of international law which is part of it, comprises all 
the olluT national h'gal orders “delegated" by the international 
It'gal orcl(*r. Tlie national legal ortler in the narrower sense of the 
term (not comjMising the interiiational legal ordc'r) which is 
the starting point of this construction, and all the other national 
legal orders are limited in their respective sx^hcres of validity by the 
international k‘gai ordcT, supposed to be part of the national h;gal 
order, starting point of tlie construction. They can be created and 
modified only according to their own constitutions. But international 
law which, as pari of on<* national legal order, guarantees the other 
national l(\gal orders this relative sovereignty, has—from the xx)iiit 
of \iew of tliis interx)reiation—its reason of validity in the national 
legal order from which the interx)retation ])roceeds. Only this 
national legal order which, with respect to tlu» reason of validity, 
not with resj^ect to the contents of other national legal orders, jMe- 
sents itself as th(‘ universal legal order, is absolutely sovereign, and 
this means that only this national legal order is sovereign in the 
original sense of the term. If we speak of a national legal orden- as 
of a state, then the sovxTeignty of one state excludes the sovereignty 
of every other slati?. 

This is an inevitalde coMse(|uencc of the r(*cognitioii theory based 
on the assum])tiou of the xu'imacy of national law. Most i‘xxx)ncnts 
of this view, however, do not think it out to its last consequences. 
They conceivi' the world of law as a number of isolated national 
legal orders, each of which is .sovereign and each of which con¬ 
tains international law as part of it. This is another type of legal 
pluralism. Sinc(^ it is not ix)ssible to maintain that international law 
and national law are valid indcixmdently of each other and since 
international law is considered to l)e valid as part of national 
law, the validity of eacJi national legal order is maintained to be 
indeipendent of that of all the other national legal orders. For 
reasons that have already been explained, this type of legal x^lural- 
ism, too, is logically impossible. There w'ould, incidentally, on this 
view, exist as nxmy numerically dillerent international legal orders 
as there are states or national legal orders. It is, however, logically 
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possible that different theorists inteq^ret the world of law by pro¬ 
ceeding from the primacy of different national legal orders or, 
what amounts to the same, from the sovereignty of different states. 
Each legal theorist may proceed from the primacy of his own 
national law, i.c., from the sovereignty of the state to which h(‘ 
belongs. Then he has to consider the international law, which estab¬ 
lishes the relations between his own national law and the other 
national legal orders, as well as those national legal orders as parts 
of his own national law, the law of his own state conceived of as 
a universal legal order. This means that the picture of th(‘ world 
of law would \'ary according to what national law is made tlu' 
basis of the interpretation. Within each of these systcfins estab¬ 
lished on the assumption of the primacy of national law, only one 
national law, or only one state as a national legal order, is sover¬ 
eign; but in no two of them would this be tlie same national law 
or, what amounts to the same, the same state. 

9, The Philosophical and Juristic Significance of the Two 
Monistic Interpretations 

a. Subjectivism and ohjectivism. The assumption of the primacy 
of national law is a parallel to the subjectivistic philosophy which, 
in order to comprehend the world, proceeds from the philosojffier’s 
own ego and, hence, interprets the world as the will and idea of 
the subject. This philosophy, proclaiming the sovereignty of the ego, 
is incapable of comprehending another subject, the non-ego, the 
tu claiming to be also an ego, as an equal being. The sovereignty 
of the ego is incompatible with the sovereignty of the tu. The ulti¬ 
mate consequence of such a subjectivistic philosophy is solipsism. 

The assumption of the primacy of national law is state subjecti¬ 
vism. It makes the state, i.e., the national law, which is the starting 
point of the construction, the theorist’s own national legal order, 
i.e., the state to which he belongs, the sovereign center of the 
world of law. But this philosophy of law is incapable of compre¬ 
hending other states, that is, other national legal orders, as equal 
to the philosophers own state, and that means, as legal beings 
which are sovereign too. The sovereignty of the state-ego is incoin- 
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patible with the sovereignty of the state-tu. The ultimate conse¬ 
quence of the primacy of national law is state solipsism. 

The ego and the tii can be conceived of as equal beings only if 
our philosophy proceeds from the objective world within which 
both exist as joarts, and neither of them as sovereign centfirs of the 
whole. Similarly, the idea of the equality of all states can be main¬ 
tained only if we base our interpretation of legal phenomena on 
the primacy of international law'. The states as legal orders can b(' 
considered as equal only if they are not presux^posed to be sov¬ 
ereign, because they are equal only insofar as they are equally 
subjected to one and the same international legal order. 

The lirirnaey of int(*rnational law and the xnimaey of national law 
arc two diifcTent answ^ers to the cjuestion as to the reason for the 
validity of the two legal orders. The description of their content 
by the science of law is not affected w'hether the validity of national 
law b(‘ based on inteniational huv or the validity of international 
law be based on national law. I’he international obligations and 
rights of the states are exactly the same whether the one or the 
other of tiu' two interxiretations is accex:>ted. The fact that the 
I^ositive law of a certain state declares the international legal 
order a of its national legal order cannot prevent legal 

theory from assuming that the validity of international law does 
not d('i^end ujion a recognition on the part of the state, that is, 
from accexiting the primacy of inteniational law. Nor does the fact 
that positive international law determines the sphere and the rea¬ 
son of the validity of the national legal order prohibit the assump¬ 
tion that international law is valid for a state only if recognized by 
this state, which implies the as.sumption of the primacy of national 
law. 

b. Wrong use of the two assumptions, Tlie two interpretations— 
which are merely two different ways of comprehending all legal 
phenomena as parts of a single system—it is true, are sometimes 
misused as the basis for assertions about the content of positive 
law. From the assumed primacy of national or inteniational law 
one attempts to draw conclusions which oppose the actual content 
of the positive law. Thus, according to those w'ho presuppose the 
primacy of national law, the sovereignty of the state implies that 
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th(' slatc' is not always bound by treaties which it has concluded 
with other stiitcs; or that th<' state cannot be subjected to the coin- 
pulsorx' jurisdiction of an international court; or that it cannot b(‘ 
obligated against its will by inajority resolutions of collegiate intcT- 
national organs; or that national law cannot havi^ its origin in a 
procedure of international law; or, es])eciall\\ that the sovenugnty 
of the state is incompatible with the idea that its constitution is 
CR’ated b\- an international treaty: and so on. These an* all qu(\s- 
tions which cannot be answered by deductions from the conec'pt 
of sovereignty but only by an analysis of positive law; and positive* 
law shows that all the assertions quoted lu're are* inaccurate. Those 
who accept the* hypothe'sis e)f the j^rimacy e)f international law, liow- 
ever, are just as mistaken when thew maintain that international 
law ov(Tride\s national law, that a norm of national law is null if 
it is not in conformity with inte*rnational law. This woulel be the 
case only if there (existed a positive norm providing a !ne*ans of 
annulling a norm of national law be’cause of its nonconfe)rmit\’ 
with international law. Gemeral international law, at any rate*, doc's 
not contain any such ne)rm. 

Each of the two monistic interpretations may be accepte*d or 
rc»jccled in the face of any c'mpirically given stipulations of positive 
national or international law—simply b(*cause the'y do ne)t carry 
any implications in that re\spect. 

c. The choice between the two hypotheses. In our choice between 
the two hyi)othcses wc arc as free as in our choice betwe^en a sub- 
jT*ctivistic and an objectivistic philo.sophy. As the choice) between 
the latter cannot be determined by natural science and has no 
effect on it, so the choice b(*tw'een the former cannot be made for 
us by the science of law and has no effect on it. The choice l)etw('eTi 
the primacy of international law and the i^rimaey of national law 
is, in the last analysis, the choice between two basic norms; the 
basic norm of the international and the basic norm of the national 
legal order. As pointed out,"^ the basic norm of a legal order is 
a hypothesis of juristic thinking, not a norm of positive law. Such 
a hypothesis may or may not be accepted. It must be accepted only 
if one wishes to interpret social relations as legal relations. But 
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such iulerprctation is only possible, not necessary. As we are free 
to accc'pt or not to accept the hypothesis of a basic norm, we are 
free to choose b(‘tw(‘i'n the basic norm of international law and the 
basic norm of a national law as the fimdanu'ntal basis of onr 
int(Tpr('tation of the world of law. 

It may be that o'.ir choice, though not deU'rrnined by the science 
of law, is guided by ethical or political preferences. A person 
whos(' jxditical altitude is that of nationalism and imperialism 
may be inclined to accept as a hypothesis the basic norm of his 
(Avii national legal order; in other terms, he may proceed on the 
primacy of national law. A person whose sympathy is for inter¬ 
nationalism and pacifism may be inclined to accept as a hypothesis 
the basic norm of iiiternational law and thus proce(?d from the 
primacy of international law. From the point of view of the science 
of law, it is irri'l('\'ant which hypothesis one choos(‘S. But from the 
l)oiMt of view of politics, the choice may be important since it is 
tied up with tlu' icK'ology of sovereignty. 

Even if the decision between the two hypotheses is beyond 
science, science' still has the task of showing the relations between 
them and certain value systems of an ethical or political character. 
Scit'iice can rnakt' the jurist aware of the reasons for his choice 
and the nature of tlu' hypothesis he has chosen, and so prevent him 
from drawing conclusions which positive law% as given in experi¬ 
ence, does not warrant. 
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Coen ion, as Hcmcnl of tlie law, 5 f., 100 
-as ilie “polilical” element, 100 
smu t ions as acts cit. L 

Coercive acts xiol having the tharacter of 
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Kxchisiie international .jurisdiction, 202 
Execution of decisioiix, of the International 
Court of Justice, .397 
of iiiternutional tributiuls, 39.1 ff. 

Execiitixc agreetiietiis under the Constitution 
of the United States, 317. 323 
Exile, goveriifiieiit in, 2HH fl. 

Existence, as right of the stale, 15.1 
V.xteviiloTialilv, 228 if., 243 
Extradition, 249 f. 
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(iovernmenl, in exile, 288 ff. 

international community a.s goxcrnnient of 
a state. 112 

nonreengnitUm of, 282 ff. 
recognition of, 279 ff. 
recognition of. by the United Nations, 
284 f. 

Hague Conference on the Progressive Codifi¬ 
cation of International Law, Final 
Act (1930), 222 

Hague ('.onvention conct'rning certain ({ues- 
lions relative to the conflict of nation¬ 
ality laws (1930), 2.53 

Hague (.onvention for the Pacific Settle¬ 
ment of International Disputes (1907), 
367 f., 37s. .386 f., 389 
Hague Conventions (1907), 6.5 ff., 72 ff., 

77 ff.. 82. 128 ft. 

Havana, (Jonveiition of (1928), 231 
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treaties t.onfeiiing rights on, -iFiO 
Individual responsihiiiix, for ads of state. 
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hrlluw ju.diim principle in, 42 f. 
ncniialilv under, Kfr ff. 
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Nature of internalional law, 1 ff. 

Nature and law as objects of .science, fi f. 
Negligence, J1 f. 

Negotiation, settlement of iiiternatinnal dis¬ 
putes by, 307 f. 

Neutrality. 81 iff. 

and helium juslum principle, 84 ff. 
under the Charter of the Diiiied .Nations, 
87 ff. 

under the Covenant of the League of 
Nations. 85 If. 

under general international law, 81 ff. 
under the Kellogg-Briand Pact, 80 ff. 
permanent, 85 


Neutralization of the Swiss Confederation, 
Declaration Concerning (1815), 85 
Nonintervention, under general intertiational 
law', (i.3 f. 

ill uiartCTs of domestic jurisdiction under 
the Charier of the United Nations, 
02 f., 190 ff. 

right of the stale to, 157 
.Vr>»* suh horninr sed suh Irge, 104 
Nonreioguition, of a rommuiiitv as a stale, 
274 L, 284 

of a govei nineni, 282 fl, 
of illegallv established sitiialioiis (.Stim- 
.soii doctrine), 293 ff. 

Norm, basic, of iniernatinnal law, 314. 417 f. 
basic, of a legal order, concept of, 408 ff. 
legal, 0 f. 

\alitlity of, 7 

Normative order, concept of, fi I. 

.Normaiivity and faciiialiiv, 427 f. 

Norms, coidlic.l belwtreii, 421 f. 

systems of, static and dynamic. 409 ff. 
svsteiiis of, possible lelatiunsidp betw'een 
two, 421 f. 

Noith Atlantic Defense Treaty (1949), 01, 
302 f. 

Norwav and .Sweden, Treatv of Arbitration 
between (1925), 381 

No-.staie’s land (stateless teriitorv), 214 f., 
22.5 

NuremlMTg I rial, 138, 238 1. 

Obligation (dut\), concept of, 71. 
tu'iinarv and substitute, 22 
of reparation, 20 f. 
and responsibility. 9 ff. 

Obligations, inteiitational, indixidual as siiib- 
jett of, 121 If. 
state as subiect ol, I15ff. 
subjects of, 90, 114 IT., 402 
Ocnipation. belligeteni, 73 1. 

Open sea, 219 ff., 223 ff. 

Opinions, udvisorv, of the Iniernational 
Court of Justice, 395 
Option, 251 

Order, coercive, law as a, 5 f., 100 
legal, see Legal order 
normative, (orxerii of, 0 L 
public (policy), 210 

Organ, imputation of its acts to the com¬ 
munity, 13 f., 98 f., 107 f. 
Organization, interiiational, 172 
League of Nations as, 174 ff. 

United Nations as, 174 ff., 17fifL 
•'Ought,” the. ti f. 
and the "is," 414 f., 427 f. 

Pacific Settlement of International Disputes, 
General Act for the (1928), 384 f. 

Parla sunt scruanda, 90, 190, 314, .319, 417 f. 

as basic norm of international law, 310 
Pavta tertiis nec vore,nt ner fmtsunt, 345 
Pactum de contrahendo, 342 f. 

Paris, Declaration of (18.56), 8 L, 81 
Paris, Pact of, see Kellogg-Briaiid Pact 
Paris, Treaty of (18.56), 3.59 L, 304 
Participation rlaii.se, general, 65 
Particular international law, 19, 96, 188 ff. 
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Particular international law, and general 
(curiunon) international law, 188 ff. 
Peace, crimes against, 135 f. 
and law, 17 i. 
treaty, 27, 32. 07 fl. 

People of the stale as personal sj>here of 
validity of the national legal order, 
200 ff.. 227 11. 

Peniianeiii (.oiiri ol Arhitration, .380 f. 
Permanent Cioiirt fif Inteniatioiial fustic.e, 
33.5, 379, 381. 380 If. 

Protocol of .Signature concerning the Stat¬ 
ute of the. 33.5 f.. 379 

Permanent inieriiiiiioiiai tiihiirials, 379, 38G f. 
Person, juiistu, .\re jiiri.siic person 
stale as a. 100ft.. 1.52 

l*ersonal sphere <if validity, of international 
law, 90 ff. 

of the national legal onlei deteniiiru'd by 
iiiiernational law, 227 ft. 
of the national legal ordei as people of 
the state, 2U<i It.. 227 ft. 

Per.sonality of the .state, toiuept of, 1.52 
national ami internalional, 152 If., 428 ff. 
Physical (natural) and juristic person, 97 ft. 
Pirac), piohihilion of, 124 f. 

Pluralism (dualism) and monism, 403 ft. 
Poland and Tree ('ity of Dan/ig, convention 
heiween culled Itf'amtvunhkommt'n^ 143 
conxention coiu.erniiig the railwavs within 
the leniioix of Daii/ig (1920), 143 
Police action or war, 29 
Political, coercion as the ‘‘political’’ ele¬ 
ment. 100 

Political and legal, see I.egal and political 
Power, concept of, 105 f., 113 
.state a.s, 10.5 ff. 

of the state as eflicacy of the legal order, 
lOti f. 

Preliriiitiary ireaty, 343 

Prevention and retrilnilion, 17 

Priiiuu y, of international law, 428 ft., 435 ff. 

of national law, 428 ft., 43.5 ff. 

J*iiiiiar> and sub.stiiuie obligation. 22 
Primitive law. 8 f.. 10 f.. 12. 10. 3<J. lOU 
interiiaiionul law as. 22, 3(i, 139 
Private international law (conflict of laws). 
2.54 tf. 

Privateering, 78 

l*ri/c Court, International, Conxenlioii con¬ 
cerning an (1907), 140 
I’ri/c courts, 79 
Prohibition, legal, 7 
Prohibition of war, 33 ff. 

Property, enemy property in war, 72 f., 78 f. 

and territorial supremacy (sovereignty), 2l(> 
Protection, of organs and ciii/ens of foreign 
.states, 241 IT. 

by the state of its own citizens, 245 f., 247 
Protectorate, 111, 161 f., 1G8 ff. 

Public order (orc/re public)^ 240 
Public ves.sels, exterritoriality, 232 f. 
Punishment as sanction of criminal law, 5 f. 

Ratification of treaties, conditional, 332 f. 
no contravention pending, 328 f. 
no obligation of, 328 
partial, 332 f. 


with reservations, 3.32 f. 
and signature, 327 ft. 

Reason of validity of national and inter¬ 
national law, 408 ff. 

Helms sir stantibus, 3.58 ff. 

KecoKiiiiion, as ascirttainment of a legally 
relevant fact, 207. 209 £. 
fif belligereiicv, 292 

of a coinmiiiiitv as a state, 1.54 , 204 if. 
bv admission to the Diiiicd Nations, 
277 If. 

legal and political, 207 ft', 
conditional, 275 

(onsiitiitixe or deelaraiorv, 207 ff. 
de jure and de fat to, 275 ff. 
of a goveinmeiil, 279 11. 
legal and political, 279 ff. 
b> the l.'niied Nation.s, 284 f. 
of insurgency, 292 

of insurgents as belligerent powet, 291 ff. 
of international law, 1U9. 1.54, 313, 432 ff. 
ut illegally established situaiiunn (Stim- 
soii doctrine), 293 ff. 
with letroartixc forte, 277 
withdrawal of, 274 f. 

Regional arrangements tinder the Charter 
of the United Nations, 02 
Registration of treaties, 33K If. 

Reiigi(Mis ordet and law, diffeience between. 

Remedies, local, exhanslion of, 247 
Reniiiu iaiion ot War, 'I'reaiy for, see 
Kellogg-Rriand Pact 

Reparation, for injuries suffered in the 
set vice of the United Nations, ad¬ 
visory opinion of the International 
Court of Justice, 184 
obligation of, and re.spoii.Hibiliiv. 11. 120 f. 
and .saiution, 20 f. 
as substiliile obligation, 20 f. 
in ifie Peace 'I reatv of V'ersaiiles, 38 
Reprisals. 23 ff. 

Reservations to treaties. 332 ff. 

Respect, right of the slate to. 157 
Responsibilifv, absolute, and culpability, 
il ff. 

colleciixe in international laxv, llOff., 401 
contepL of, 9 

individual, for acts of .state, 131 f., 235 f. 
and collective, 9 ff., 98 f., 122 f. 
in inteniatioiial law, 124 ff., 131 f., 
23.5 f.. 401 

international, individual as subject of. 124 ff. 
Slate as subject of, 110 ff., 122 f. 
subjects of, % ff., 114 If., 402 
of a juristic person, 99 f. 
and obligation, 9 ff. 

to repair a damage, 11, 120 f. 

.Hiibjei ts of international, 114 ff. 
of the Slate, ab.soliite and based on fault 
(culpability), 122 f. 
direct and indiren't, 119f. 
original and vicarious, 120 
Retorsion, 25 

Retribution and prevention, 17 
Retroactivity of international law, 95 f., 137, 
277 

Revenge, 8, 10 
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Roxisioii (»f ircatifs, !WilJ t. 

Kevoliitioii aiul couft iVt-tat as law-creatinR 
fans. 

Revolution, war cunipau-d witli, 3r» 1'. 

RiKhi, coiicvpi ol, 8 t., 'jri 
Rigliis, and tlutirs ol states, (Itait declara¬ 
tion on, I'tS 

fiindainental, of the stale, 1-18 fl. 
hiiuian, in the Chattel of the I'liited Na¬ 
tions. 14.‘t if. 

L'nixersal Declaration of, HI if. 
international, individuals as subjects of. 
HO If. 

slates as subjects of, 

Rule of law, and law ol nature, fi f. 
and le^al nonii, o f., 18 

St. Cermain. Peace Treaiv of, L’lil 
Sanction, l iiil exei iiiioii us, 5 1. 
toncepl of, t 
and delict, ti 

and obliKation of reixiration, I'O f. 
Sunrtions, us acts of (oi-rt.ioii (eiiioiietnent 
incasuies), 1 If. 

undei the Clhurtei ol the l.-nited Nations, 
,51, r»li If. 

coercive acts not havinj' the character of. 1.*! 
under the Cio\enaui of the LeaKue <»f Na¬ 
tions, >10 If. 
socially orjiaui/ed. 4 
transcendental, 4 
(■.riminal and civil, fi f. 
international, 1 If., Ill If., 401 
as enfor(cnieni iiieasures. 'Jl? ff. 

San I'lantisco Treatv for (.ollective .Self- 
delense H2 

San .Sieiano, I ieai> cif (I87S), 5(i-f 
ScieiKc, lau and nature as objed of, (if. 

leRul, and U'f^n] aulhorilv, U 
Sea, freedom of the, li?5, 2114 1. 
open, 210 ff., 22.1 ff. 

.Se< reiaiv-(;eneial ol the IJiiiied .Nufioiis, 
1S2 I . 

Securilv, collective, and self help, 1.5 f. 

under the Covenant of the l.eaKue of 

Nations, 40 f. 

Security (.oiiiitil of the L’nited Nations, 
170 If. 

Self-defense, Hi, ‘JO, 58 If. 

collective, treaties for the (Mf^ani/alifiri of. 
(il i. 

under the Covenant of the of 

Nations, liO 

under f'encMal international law, 58 fl. 
individual and collective under the C-harter 
of the I’niled Nations, 58 ff. 
under the Kelio;r|r.|i| (10 

Self-help, 8. 14, 15 
and collective security, 15 f. 

under the Covenant of tlie LeaKuc ol 
Nations. .10 f. 

under gtMieial iiilernatioiial law, 21 
.Self-pre-servation, right ol, 58 f. 

right of the state to. 157 
.Serviindr, coruept of, 145 
Settlement, judicial, and ailiirraiion, 377 ff. 
pacific, of International Disputes, General 
Act for the (1028;, 384 f. 


.Seflleineni, of international di.spuie.s, .vre Dis¬ 
putes, iiileinulionul, .settlement of 
Signature and ratification ol Ireaiirs, 127 il. 
Siiiiplitied proiediires of coiuliision of 
treaties, 1.14 tl. 

Situations (nut having the diaiaiter of dis¬ 
putes), adjiisinieiit of, by the United 
Nations, 170 fl. 

Social contract, docliine of, 153 
in iiilernatioiial law, 314 flf. 

Solidaritv, sotial. as .source of law, 300 f. 
.Source of law. concept of, 101 f. 

SoiiKc of national and international law, 
40(i f. 

Sources of iiiiirrtiaiional law, 101 ff., 107 ff., 

417 f. 

Soveieigntv. 108 11., 155 ff.. 225. 115 1., 118, 

418 ff. 

divided. 112f. 

us e.Mltisive qiialitv of one legal order, 
442 If 

exteniul and inteinal, 112 1. 

ill a federal state. 111 

as u fundamental light of the slate. 155 f. 

as a qiiuiitv of a normative order, 418 ff. 

teiTitorial fsiiprcmacv), 210 1. 

.Spheic of validitv. oi iiiteniutioiial law, 01 fi. 
materiai, 100 If. 
personal, 0<i ff. 
letiiporai, 04 fl. 
ternioiial, 01 If. 
of a legal ordei, 01 fl. 
of the national legal orders, detcrriiiiied 
hv iiiieinaiional law, 201 IT. 

Sphere's of vaiiditv of treaties, 112fl. 

Slate, act of. 117 fl. 

iiidividiiat rcspoiisihilily for, 111 f., 215 f. 
as prohh'in of impiilalioii, IITfl. 

Slate, birth and death of, 258 fl, 
as a centiali/ed legal oidei, 1001. 
coiiipeleiKe of the. 240 fl. 
elejiieiit.H of the, 20»»H.. 257 If. 

(*(pialii\ and sovereignty as iundumentul 
rights ol the, 155 I. 
federal, HI. 108 If.. 210 
sovereigiitv in the. 111 
fundamental rights of the. 148 ff. 
governed hv an international commiinirv. 
112 

Head of the. concept of, 210 
identity of the. 250 ff., 410 f. 
iiiipeiietrahililv of the, 218 
indepemleiKe of the, 110 f., 150 
jurisdiction of, over anothei state, 12.5, 113. 
1.11, 235 ff. 

and law. 102 fl., 106 f. 
legal existence determined by international 
law, 203 ff. 

iialion.'il and international pcrsonalitv of. 
428 ff. 

noniecognition of a coiiiinunity as, 274 [., 
284 

as a iiormativf order and as a ptrrson, 100 
organs of, competent to (.oiiclude treaties, 
323 1. 

people of ibc. 200 If., 227 ff. 
as a person, 100 ff.. 152 
personality of the, 1.52 ff., 428 ff. 
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State, as point of impntatinn, 107 f.. 

117 1. 

as powet, lt)r» ff. 

icroRiiilion of a (oinniiiiiilv ns a, irrl, 
l*(i1 ». 

lesponsiliiliiv of tin*, .\rr Kespon.sihility 
ol till- slate 

riKhi of the, to inoiert its own liii/ens, 

Uir. I.. 217 

n^hls of, fiiiKiaiiieiital, M8 ff. 
ser\itmles, ‘Jir), .•ilO 

Mneieiffiitv the. lOSH., 22'^. 

.H lK 

as a rii^fit, irr^fi. 

as .siihieri, of iiiteinalional law, 100 ff., 
non.. 111. I-V2 

of inieMiaiion.il ohli^ations, 11‘ilf. 
of inienialioiial lesjionsiliililv, MO (f.. 
122 

of iiiU'inational riulits. i.'O.t 11. 

(eniiiiialion of existente ol. 7r» f. 
leiiiloiv of, ai(|ni.silioii of, 2l!ni. 

Iifniiuiai les of. 20<'< fl.. 2t‘f 
in a nailower ainl in a wiiter sense, 
212 If. 

as teiritori.il sphere of \ali(itt> of the 
n.itional leual order, 21*7 11. 
lime as element of the. 2.")7 ff. 
of the \'ati(an Cats, i‘>OI. 

Stateless leiiiiorv (nosiale's landi, 21-1 f., 
22.^ 

Statelessness, 2.^il ff. 

Siaulike (diiimiinities as snhjt-t.ts ot inter¬ 
nal ional law, I It I If.. ;'<22 
.Stales, loinmon tonsent of, as hasis of, 
international law, iri.'f (i. 
tommniiilies of, as snhjetts of iniernatioiial 
law. ;12.‘1 

('onfederalion of, 171 ff. 

KiKhis anil Duties ol, Draft Declaration 
on the, r*>8 
silt cession ol, 2‘l.^> ff. 

Static ami dvnaiiiic systems of norms, 409 ff. 
Statute, of the International ('.oiirt of |iis- 
tiee. ;f88n. 

of the reniiaiicail Court of Internatioiial 
Justice. 381 

nnroiisi it lit ional, 421 1. 

Slat 11(01 V and nisioiiiarv law, 307 ff. 

.Siimson dor trine. 29.1 ff. 

Siihjeei mallei of national and inlernalional 
law, 104 ff. 

Snbiee.livism anti ohiettirism, 414 f. 

Suhjccts, of jiitcrnaiional ohIiRatinn and re- 
.spoiisjhiliiv. 9t> ff., IMlf., '102 
of law, 90 ff. 

(»n whom tieaties are hiiidiiiR, 314 ff, 
Sithieris of international law, 9<i ff., 114 ff., 
124 ff.. 130. 402 

eoinniniliLies not having tlie cliararlcr of 
.states as, 1.58 f. 

comniiiiiiiies of states as. 108 ff., 32.1 
stalelike (omniunities a.s, iOl ff., .122 
.states as. 100 ff.. 110 IT., 114, 1.52 
SiihiiuiTine warfare, 80 

Subtiiaiitie '1 elegrapb Cables. Convention ferr 
the f*roicciion of (1884) 127 f. 

Siib.soil. 22.5 


Substitute obligatinii, arnl primary obligation, 

22 

TC'paration as. 20 f. 

Siicees-sioii of stales, 29.5 ff. 

Superior eoiinnand, aits performed at. 1.10 
.Superior It V and inter ioritv. mc'aiiing of, 
102 f., 124 1., 4 l0f. 

Siipremat v, lerriiorial, 210 f, 

Sn/erainty, 111 

Svsterms of norms, possible relalionsliip fre- 
iweeii two, 421 f. 

Swiss f'.Miiiedc-iatioii, lu-ntrali/ation of, 8.5 

Ieinpoi:il sidien- of \;didii\, of iiiterna- 

(ional law. !il 11. 

of till- national l(-;>al oidc-i deterniined 

b\ inleinaiiiiiial law. 257 ff. 
i einiination of lu-aties, "i.'iri ff. 

I elritoiial spfiere of vaiiriiti, of iriieina- 

tional law, 94 ff. 

of the national legal orclei ileienninc^d by 
iiKeinational law. 207 if. 
of till- national legal order a.s if-riiioiy 

of till- slate-, 20f> If. 

erritoiial snpiem.'iiv (.sovereignlv), 210 ff. 
erritorial waters. 2i!tft. 
eniion, siaielc'ss. 214 f., 22.5 
<*iriioiy of the .state, xrr Stale, icrritorv of 
hrt*emile /one, 220 
iim- as an element of the state, 2.57 ff. 
taiisiendi-ntal sanctions, 4 
latisforriialion of international into na¬ 
tional law, J9l ff., 430 f. 
I'ransfortnation of tieaties into national la-.v, 
.1.51 fl. 

J ic-aiics. aiees.sion to, 310 f. 
lu'giiiiiing and end of v.ilidity ol, .154 fl. 
compi-leiue of slate organs to coiu'lude. 
323 tf. 

eewdevviug rights on prixaie tndivirliiais, 
3.50 

conferting rights on third states, 348 If. 
ronflict between. 301 ff. 
conflicting witli general international law, 
341 

const i tut ional it V of. .124 f. 

denunciation of. 351) f. 

dissolution of, bv iiiuliial ronsnit, 3.50 

effec t of llireal or use of force on. 320 f. 

efles t of war on, 3(>() 

form of, 327 ff. 

iinpcising diities on third states, 345 if. 
iiiierprelatioii of. 320 1. 
law-making. .119 f. 

IcTgal and political, .120 
objects ot, 342 ff. 
pactum fir coutrahrndo, 342 f. 
of peace. 27, 32, 07 ff. 
preliminary, 34.1 

ratification of, .vrr. Ratification of treaties 
rcgistiaiioii of, 338 ff. 
revision of, 300 f. 

signature and ratification of, 327 ff. 
siinjilified procedtiies of conclusion of, 
334 fl. 

as sniiiTc of international law. 317 ff. 
subjects bound by, 314 ff. 
lerniiiiatioM ol, 3.55 ff. 
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Ti'catirs, traiisroimalion of, into national 
law, 351 (F. 

Treaty, amcept of. 317 tt. 

no contravention pending ratiluation, 
31*8 f. 

as law created l»v specific procedure. 
3-12 If. 

as law-creating procedure. 322 ff. 
splieres of validity of, 3-12 ff. 
withdrawal from, 157. .‘irdi ff. 

Trihunal, international, concept of, 377 f. 
for the Far Fast, Charter ol, 138 f. 
Military (Nureniherg), 138, 238 1. 
'Iribunals, international, see International 
tribiiiiHl 

Trust territories. i()2 ff. 

'T rusteeship Agreement for Dritish 'I'ogoland, 

ni7 

'I'rusteeship Couiitil of the I'nited Nations, 
182 

rncciii.stitiilioiial statute. -121 f. 
riiioti, personal and real, 171 
l-nited Nations, Chatter of, 2fl ff., 3*1 ff., 
44 ff.. .53 ff., 87 ff., M3 ff.. 102 ff.. 
170 ff.. 331. 337 fl.. 317 f., 357. 361. 
.303 f.. 370 ff., 37*1, 381 
adjustment of situations (not having 
the character of disputes), 370 11. 
action against lorinet eiiemv states, 
(i2 

armed attack, 01 f. 
binding on third states, 347 f. 
centrali/ation of the force monopoly, 
44 f. 

domestic jurisdiction, 02 f., (90 ff. 
enforcement measures, 40 fi. 
litinmn rights, 143 (f. 
individual and collective .self-defense, 
.58 fl. 

legal disputes. 38.5 f. 
ncutralitv, 87 ff. 

nonintervciiiion in matters of domeitie 
jurisdiction. 02 1., 19611. 
regional arrangements, 02 
sanctions, 54, .50 ff. 

self-defense, individual and collective, 
58 ff. 

scrttlement of international disputes, 
308 ff. 

trusteeship system, 102 ff. 
war under, 44 If. 
war within the meaning of, 29 
Declaration by (1912), 170 
F.conomic: and Social Council, 182 
General A.s.senibly, 178 f. 
as international organization, 174 ff., 170fF. 
and League of Nations, differences be¬ 
tween, 53 ff., ISO. 199 f., .338 
recognition of a government by, 284 f. 
recognition of a state by admission to, 
277 ff. 

resolution "Uniting for Peace’’ adopted 
by the General Asiicmbly, 51 ff., 178. 182 
Secretary-General. 182 f. 

Security Council, 179 ff. 

Trusteeship Council. 182 


veto right of the permaneni members of 
the Security Coiinril, L55, 180 
withdrawal from, 338, 357 
Uiiitc-d States and Colombia, treaty be¬ 
tween eoiiceriiitig the Panama Canal 
(1903), 328 

United States and f^ermanv, treaty between 
for the restoration of friendly relations 
(1921). (>8 f. 

I'liiied .Slates and Japan, treaty of September 
8, 1951. 217 f. 

"Uniting for Peace," re.soliition .adopted by 
the (ieiieral Asseniblv of the United 
Nations, 51 if.. 178. 182 
Unilv of legal order, 408 fl, 
l-iiitv of natu>nal and international law, 
121 fl. 

Uiiiver.sal Declaration of Human Rights, 

Ml fl. 

rppcT Silesia, Cennuno-Polish Convention 
com eriiing, 142 

Validity, and ellifacv of a legal order. 111), 
413 f. 

of a iionu, 7 

rea.son of, of national and inleriiational 
law, 108 ff. 

spheres ol, see Sphere of validity 
Vatican Citv, State of the, treaty e.stahli.shiiig 
the (1929). 159 f., 347 
Versailles, 1 realv ol, 38 f., 1.32 f., 141, 147, 
IKOfl., .329, ,347, 349 
bcllum juslum principle in, 38 
reparation in, 38 

Vessels, public. e,vter!itorijiIity, 232 f. 

Veto right of the permanent members of 
the Security Council of the United 
Nations, 1.55, IHO 
Violation of the law, 7, 19 
t’olksgeist a.s source of law, 309 f. 

War, of aggression and war of defense, 30 
air warfare, 81 
beginning and end of, 07 f. 
belligerent occupation. 73 f. 
bilateral or unilateral action, 20 ff. 
under the Charter of the United Nations. 
44 fl. 

concept of, 25 ff. 
contraband of, 79. 128 
and countcTwar, 28 f. 
crimes. 128 ff.. 133 If. 
cTiminals, Ixmdon Agreement for the 
Prosecution of, 133 f., 238 f. 
declaration of, 07 
of defense, 30 
a.s delict or sanction, 28 f. 
effect of. on treaties, 300 
enemy pioperty in, 72 f., 78 f. 
the individuals against whom the de¬ 
structive acts of war may he directed, 
70 r. 

international and internal (civil), 32 
just, doctrine of. 33 ff. 
as a law-creating fact, 37 f. 
legal meaning (interpretation) of, 2611., 
33 ff. 
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War, williin I lie meaning, of the Charter 
ol the Untied Nations. 20 
of the Covenant of ilie League of Na¬ 
tions, 20 

of the Kcilogg-Btiaiid Pact, 20 
means of deslrticiion, 71 f. 
or polire aciioii, 20 
priiateering, 7M 
pri/e courts, 70 
prohibition of, fi. 
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